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ROGER BROOKE TANEY. 


By Francis R. JONEs. 


N 1836 the Supreme Court of the United 
States had passed the empirical stage of 


its history. It had become a mighty power. 
Its authority was paramount. Its decisions 
were regarded with confidence and venera- 
tion by both the profession and the public. 
This happy establishment of the court as a 
potent, co-ordinant branch of the national 
government was largely due to the charac- 
ters and abilities of all the great men and 
learned lawyers who had sat upon its bench. 
But it was due principally, of course, to the 
great Chief Justice, John Marshall. At his 
death the supremacy of the Constitution and 
the laws of the United States was -beyond 
cavil. The fundamental principles of con- 
stitutional construction were laid upon bases 
so firm and broad that they could not be 
shaken. The strength of the national gov- 
ernment not only had been established, but 
it had been demonstrated. The ability of the 
States to deal with all questions of local 
government in harmony with one another 
and with the national government had been 
proved. Under the guiding hand of the 
great expositions of its: fundamental law 
made by the Supreme Court, the nation had 
risen from early weakness and _ tentative 
faltering to a consciousness of its power. 
The country had passed its infancy. It was 
fast growing into a stalwart manhood. The 
generation that assisted at its birth had 
passed away. New questions had arisen. 
New men, with different ideals and with 
different purposes, guided its policy. The 
country had expanded from a strip of sea- 
coast to a continent. It had waged one war 





for the freedom of the sea, and was about 
to wage another for territorial aggrandize- 
ment. The necessity for a strong central 
government, which had been the controlling 
idea and purpose of many of the fathers of 
the Republic, like Washington, Jay, Hamii- 
ton, Adams and Marshall, was not felt by 
men who had not witnessed the impotency 
of the Confederation, or, if felt, was known 
to have been attained. The theory of States 
Rights was beginning to be elaborated and 
insisted upon. The marvellous advance in 
industries served to emphasize the apparent, 
but superficial, antagonism of interests be- 
tween the North and the South. And it so 
happened that just at that time the country 
had come to the parting of the ways in its 
history. The influence of events could not 
be otherwise than felt by all its citizens. The 
course of‘politics had become disturbed and 
embittered. The grave question of slavery 
would not down, and was constantly growing 
more insistent and passionate. The political 
tendencies which resulted in the war with 
Mexico were just beginning to be mani- 
fested. There still reverberated the echoes 
of Andrew Jackson’s troublous administra- 
tions, not yet ended. The country had 
grown and prospered. Internal improve- 
ments were necessary. They could hardly 
have been carried out by the national gov- 
ernment on a sufficiently extensive and ex- 
peditious scale to be adequate to the necessi- 
ties. 

In these circumstances and under these 
conditions it was not surprising, nay, per- 
haps it was inevitable, that there should have 
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been a change in the tendency of judicial 
decisions. After the transcendent supremacy 
of Marshall, whose commanding genius for 
thirty-four years had dominated the delibera- 
tions of the Supreme Court, it was natural 
that there should come a period of reaction. 
The loss of his leadership was great, but 
perchance the change was salutary. In this 
situation of public affairs it was fortunate 
for the country and for the cause of juris- 
prudence that so great a technical lawyer 
and so estimable a man as Taney should have 
been called to the Chief Justiceship of the 
United States. His character was firm and 
pure beyond reproach. His legal learning 
was far greater than that of any of his prede- 
cessors. His independence of character and 
absolute integrity, both mental and moral, 
Greater praise 
It would 


were equal to those of any. 
than this would be impossible. 
have been too much to expect that the suc- 
Marshall have the same 
paramount influence over his associates upon 
For thirty-four vears the court 


cessor of would 
the bench. 
had been benignly ruled by one mind and 
one personality, which the other judges 
looked up to and worshipped. There had 
been but few divisions of opinion in its 
councils. Upon the advent of Taney new 
men became associated with some of the oid, 
new men with the new ideas of their times. 
We come to a period of frequent and wide- 
spread differences of opinion. The new wine 
went not well into the old bottles. More- 
over, Taney, with all his patient courtesy, 
with all his strength of character and mind, 
with all his great technical learning, with all 
his high ideals of the judicial function and 
the dignity of his court, with all the personal 
respect and affection which he inspired and 
won from his associates, had not the great- 
ness and breadth of mind, the commanding 
intellect of Marshall. His chronic ill health 
and great physical weakness must have im- 
paired and lessened his influence by a large 
measure. Yet his share in the deliberations 
of the court was greater than is apparent in 
the reports of its decisions, for his condition 


| 
| 
| 
| 





forced him to assign to others the writing of 
opinions. To his weakness also is due the 
absence from his own opinions of any ‘array 
{ citations, although his industry was untir- 
ing. His importance was greatest at con- 
ference, where, as Mr. Justice Curtis said, 
his dignity, his love of order, his gentleness, 
his caution, his accuracy and his extraor- 
dinary memory were of incalculable value. 
There be no doubt that Taney’s 
temper was quick and violent. He restrained 
Under provo- 


can 


it, however, with an iron will. 
cation its only indications were a kindling 
and a voice that 
His ideals 


eye and burning cheek, 
spoke low the fewest of words. 
were lofty, and, in spite of a morbid sensi- 
tiveness that felt to the quick any disparage- 
ment or criticism, he ever strove to achieve 
them in the midst of constant physical diffi- 
culty. Mr. Justice Curtis, at the meeting of 
the bar of the First Circuit on October 15, 
1864, well described him as he appeared in 
1851: “His tall, thin form, not much bent 
with the weight of years, but exhibiting in 
his carriage and motions great muscular 
weakness, the apparent feebleness of his vital 
powers, the constant and rigid care necessary 
to guard what little health he had, strongly 
impressed casual observers with the belief 
that the remainder of his days must be short. 
But a more intimate acquaintance soon pro- 
duced the conviction that his was no ordinary 
case, because he was no ordinary man. An 
accurate knowledge of his own physical con- 
dition and its necessities; an unyielding will, 
which while it conformed everything to those 
necessities, braced and vivified the springs of 
life; a temper which long discipline had 
made calm and cheerful.” He guarded him- 
self with a scrupulous care from any deviation 
from the narrow path which he had pre- 
scribed for himself. While Secretary of the 
Treasurv he refused to receive as a gift a 
box of cigars sent to him by a deputy col- 
lector. While Chief Justice he declined to 
allow Seward to dedicate to him a speech on 
the subject of the indemnity for French 
spoliations, saying: “Ever since I have been 
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on the bench I have felt very unwilling to 
have my name in any way connected with a 
measure pending before the legislative or ex- 
ecutive departments of the government; and 
have studiously abstained from doing any- 
thing that might be construed into interfer- 
ence on my part. I have adopted this course 
from the belief that it would enable me to dis- 
charge my judicial duties more usefully to 
the public.” He never arrogated anything 
to himself, and his humility was as striking 
as it was sincere. Born and bred a Roman 
Catholic, with characteristic loyalty and 
faith, he was ever a devout but unobtrusive 
worshipper in that communion. I venture 
to think that it would be impossible to give 
a better conception of the singular personal 
charm and dignity of this quiet, taciturn, 
deep thinking and deep feeling man, than 
by quoting here a letter which he wrote to 
his wife on January 7, 1852: “I cannot, my 
dearest wife, suffer the seventh of January 
to pass without renewing to you the pledges 
of love which I made to you on the seventh 
of January forty-six ago. And 
although I am sensible that in that long 
period I have done many things that I ought 
not to have done, and have left undone many 
things that I ought to have done, yet in con- 
stant affection to you I have never wavered 
—never being insensible how much I owe to 
you—and now pledge to you again a love as 
true and sincere as that I offered on the 
seventh of January, 1806.” 

The early life of most lawyers is devoid 
Taney’s was no ex- 
ception to the rule. The bald statement of 
facts and dates is laboriously crude, but will 


years 


of general interest. 


be here set down as succinctly as may be. 
There were no great public events in his 
early manhood which could bring out his 
strength or place him in a prominent posi- 
tion or give color to his life. The heroic age 
of the Republic was passed. His profes- 
sional beginnings were small and unimpor- 
tant. His rise to the leadership of the bar 
of Maryland seems to have been steady and 
consistent. His political campaigns for the 





State Legislature da not appear to have 
interrupted his professional work or added 
to his reputation. In reality, until his 
entrance into Jackson’s cabinet, he was only 
a private citizen, unknown except in his own 
State. 

Roger Brooke Taney was born on March 
17, 1777, in the county of Calvert and State 
of Maryland. His father owned a large 
plantation on the banks of the Patuxent 
River. His earliest instruction was by an 
ignorant old man, who kept a school in a 
log-cabin about three miles from his home, 
whither, from want of a better, he was sent. 
After three years of this tuition he went to 
the grammar school of the county, where he 
began the study of Latin. In a few months, 
however, the teacher became insane, and the 
young scholar returned home to be prepared 
for college by atutor. At the age of fifteen he 
entered Dickinson College at Carlisle, Penn- 
sylvania. There he seems to have enjoyed 
the life of the small institution, and was elected 
the valedictorian of his class. Upon his grad- 
uation, in the fall of 1795, he returned home 
to spend the winter in the joyous pursuit of 
hunting and the pleasant reveries c7veated 
by unlimited egg-nog. The attractive picture 
which he gives in his autobiography of this 
period of his life shows the strong imprcs- 
sion which it made upon him. He speaks 
of the hard riding in the frosty mornings, 
the gay conversation around the fires in the 
afternoons and evenings, with the discus- 
sions of the mishaps of the day and the 
arrangements for the morrow, the playing of 
cards and the drinking. But he is carefu! 
to add that there was no drunkenness and no 
gambling. It was altogether an ideal life, 
idle, but none the less invigorating. He says 
of it: “It was intended, I presume, to give 
me a season of relaxation and amusement 
before I entered on the study of the law; and 
I liked it and enjoyed it greatly. For 
although my health was not robust and egg- 
nog was very apt to give me a, headache, 
vet, in the excitement of the morning, I 
forgot the fatigue of the preceding day, and 
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, 
rode as hard as anybody and followed the | defeated at the polls, but in 1816 he was 


hounds with as much eagerness. By the end 
of the winter I was a confirmed fox hunter.” 
But in the spring of 1796 he was tired of the 
idleness, and impatient to begin the study of 
the law, which profession he preferred. He 
then entered the office, at Annapolis, of j. 
T. Chase, at that time one of the judges of 
the General Court of Maryland. There ie 
applied himself with great industry for three 


years, and in the spring of 1799 was admitted 


to the bar. 
he read law for twelve hours out of every 
twenty-four, and went very little into society, 
an omission which he deplores. It was the 
golden age of the Maryland bar, with Luther 
Martin at its head. The great lawyers, whom 


He says that for weeks together 


the young student saw and heard, stimulated 
his ambition, and he made every possible 
effort to prepare himself to be their worthy 
associate or His keen and 
analytical mind was particularly adapted to 
master the forms of practice that were at that 


opponent. 


time prevalent in Maryland, such as special 
pleading and the peculiar form of writs of 
entry. His rise at the bar, however, was 
somewhat retarded by his father’s wish to 
have him settle in Calvert. There at the 
age of twenty-two he was elected to the 
General Assembly as a Federalist. He failed, 
however, of re-election in 1800, and in 1801 
moved to Frederick, where he entered in 
earnest upon the practice of his profession. 
In 1803 he was again a candidate for the 
Maryland Legislature, and again was de- 
In 1806 he married Miss Key, a 
sister of the author of “The Star Spangled 
Banner.” The next few vears of his life were 
without incident, and apparently the first 
notable cause in which he was engaged was 
in 1811, as counsel for Gen. Wilkinson, com- 
mander in chief of the army, who was tried 
by a court-martial for being an accomplice 
of Aaron Burr. Mr. Taney was successful 
in the conduct of the defence and refused any 
compensation for his services. During the 
war of 1812 he was nominated by the Fed- 
eralists for a seat in Congress, and was 


feated. 





elected to the State Senate. These politicai 
experiences do not seem to have had any 
influence, beneficial or otherwise, upon his 
development or training. But in the spring 
of 1819 there came an opportunity which he 
embraced with enthusiasm. He then suc- 
cessfully defended one Gruber, a minister of 
the Methodist church, who had been indicted 
upon the charge of inciting servile insur- 
rection. 
in the Dred Scott case it seems important to 
quote a few sentences from his argument to 
“There is no law which forbids us 
to speak of slavery as we think of it. Any 
man has a right to publish his opinions on 
that subject whenever he pleases. It is a 
subject of national concern, and may at all 
times be freely discussed. He did 
rebuke those masters, who, in the exercise 
of power, are deaf to the calls of humanity. 

He did speak with abhorrence of 
those reptiles who live by trading in human 
flesh and enrich themselves by tearing the 
husband from the wife, the infant from the 
bosom of the mother. . . . A_ hard 
necessity, indeed, compels us to endure the 
evil of slavery for a time. It was imposed 
upon us by another nation, while we were 
yet in a state of colonial vassalage. Yet, 
while it continues, it is a blot upon our 
national character; and every real lover of 
freedom confidently hopes that it will be 
effectually, though it must be gradually, 
wiped away, and earnestly looks for the 
means by which this necessary object may be 
best attained.” 

During these years Taney was retained 
more and more as the junior of one or the 
other of the great leaders of the bar, such 
as Martin, Harper and Pinkney. Upon the 
death of the latter in 1823, the future Chief 
Justice moved from Frederick to Baltimore, 
where he at once became the acknowledged 
leader. At this time also he changed not 
only his residence but his politics. The 
Federal party, ever since its initial opposition 
to the war of 1812, had been more and more 


In view of Taney’s later conduct 


the jury: 
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disintegrating. The Hartford convention 
had brought the party and its leaders into 
disgrace. Mr. Taney had vigorously sup- 
ported the prosecution of the war, although 
he had antagonized its inception. He could, 
therefore, have no sympathy with those who 
had used every exertion in their power to 
destroy the credit and cripple the resources 
of the general government. So he joined 
the party which supported Andrew Jackson, 
although he had no political aspirations and 
was more than content with his professional 
supremacy. In 1827, upon the unanimous 
recommendation of the Baltimore bar, he 
was appointed Attorney General of Mary- 
land by Governor Kent, who was a warm 
supporter of the administration of John 
Quincy Adams. He was not long suffered, 
hewever, to enjoy the repose of his profes- 
sional labors, but was forced into the arena 
of national politics. On March 4, 1829, 
Andrew Jackson was inaugurated President. 
With the many changes in his cabinet came 
the exigency which induced him in June, 
1831, to call for Taney to become Attorney 
General of the United States. , 
Nothing but a stern sense of duty could 
have induced a man of Taney’s temperament 
to enter the field of national politics, which 
at that time were peculiarly embittered and 
partisan, and under the imperious sway of 
Jackson offered little hope to any man’s 
ambition, and to Taney must have presented 
great terrors. If he had any forebodings in 
accepting the office, the next three years 
fully justified them. His name and character 
were seized upon by his political enemies 
and marked out for every species of political 
calumny and personal abuse. The issues of 
that day are long since dead, and I have no 
desire or intention of entering upon them 
here. Suffice it to say that Mr. Taney had 
long been convinced that the Bank of the 
United States was unsound and not a fit 
depository for the funds of the national 
government. While Attorney General he 
repeatedly urged the President to remove 
the deposits. When, therefore, in the fall 


| 








| were tendered 
| approving his 





of 1833 Jackson finally concluded to adopt 
Taney’s advice, and Mr. Duane, the Secre- 
tary of the Treasuty, refused to take the step, 
the President appointed Taney Secretary of 
the Treasury in Duane’s place. The new 
secretary carried out forthwith the policy 
determined upon. That this policy was wise 
the event showed beyond a doubt. The bank 
proved to be hopelessly involved and in- 
solvent. Its managers had been speculating 
and misappropriating its funds, and only 
escaped criminal prosecution through politi- 
cal influence. The President did not send 
Mr. Taney’s nomination as Secretary of the 
Treasury to the Senate until June 23, 1834. 
The nomination was rejected on the follow- 
ing day. On June 25 Mr. Taney resigned 
his commission and retired to Baltimore to 
resume the practice of the law. The Presi- 
dent in accepting his resignation said: “I 
cannot expressing on this 
occasion my profound regret at the necessity 
for your retirement from that important 
office; nor can I suffer the opportunity to 
pass without paying a just tribute to the 
patriotism, firmness and ability which you 


refrain from 


have uniformly exhibited since your intro- 
duction into .my cabinet.” 

Mr. Taney received with much 
enthusiasm on return to Maryland, 
where public dinners and _ receptions 
to him and_ resolutions 
course were passed. In 
his speech at Frederick on one of these 
occasions he said: “It was impossible in a 
crisis, when the dearest interests of the 
country were at stake, that I would, without 
just disgrace, have refused to render my 
best services in its defence. The 
measures which I adopted as Secretary of 
the Treasury are now before the public, and 
I am ready to abide the judgment which the 
American people shall pass upon them. 
They have indeed brought upon me, it 
seems, a deep and enduring spirit of hos- 
tility. I have been singled out from among 
the number, who advised and who approved 
of the measure I pursued, as a fit object to 


was 
his 
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receive a peculiar mark of indignity. The 
most unsparing efforts have been made to 
impeach the integrity of my motives.” He 
knew that his course would cost him dear. 
But perhaps even he could not have antici- 
pated the scurrility and venom of the at- 
tacks which were actually made upon him, 
not only by newspapers and obscure poli- 
ticians, but by great men like Clay and 
Webster. These latter pursued their abuse 
and hostility, even to doing their utmost to 
defeat him when nominated to places upon 
the Supreme Court. But it is a remarkable 
tribute to Taney’s character and ability that 
he lived to enjoy the felicity of a personal 
apology from Clay, and of an intimate official 
relationship with Webster, who constantly 
sought the advice of the Chief Justice on 
matters of state. 

Mr. Justice Duvall, before whom, when 
judge of the Mayor’s Court of Frederick, 
Mr. Taney tried his first case, was anxious to 
resign his seat upon the bench. He was 
afraid, however, lest Jackson, whose politics 
he hated, would nominate in his place a bitter 
partisan. Having discovered that the Presi- 
dent would send Mr. Taney’s name to the 
Senate for the first vacant place in the Su- 
preme Court, he resigned in January, 1835. 
Jackson immediately nominated Taney, and 
Mr. Chief Justice Marshall interested himself 
to procure a confirmation of the nomination. 
This fact alone is sufficient and striking 
testimony of Taney’s fitness for the place. 
The majority of the Senate were at that time 
so uncompromisingly hostile to Jackson and 
Taney that it was inevitable that the nomi- 
nation should be rejected, and at the last 
moment of the session its consideration was 
indefinitely postponed. Mr. Chief Justice 
Marshall, however, died in the summer of 
1835, on the of 
December the President Mr. 
Taney to the Chief Justiceship and Judge 
Barbour to the vacant place of Associate 
Justice. Taney’s nomination was confirmed 
on March 15, 1836. He first took his seat 
on the bench in the Circuit Court for the 
district of Maryland, at Baltimore, in April, 


and twenty-eighth day 


nominated 








not until the following January 
term of the Supreme Court that he sat upon 
the Supreme Court bench. From that time 
until his death, on October 12, 1864, he per- 
formed the high functions of his office with 
an ability and a gracious dignity that have 
seldom been equalled. His great veneration 
for the law and his high ideals of the judicial 
attributes and bearing, his great learning, 
his patience and his painstaking accuracy 
made him in many ways a great judge. Fol- 
lowing as he did after so perfect a magistrate 
as Marshall it would be impossible for him 


and it was 


or any man not to be injured by the in- 
With the exception, 
however, of Marshall, there can be no doubt 
that Taney was the greatest Chief Justice of 
United States, as he was one of the 
greatest history of 
English-speaking The 


eight years of his administration were not 


evitable comparison. 


the 


magistrates in the 


peoples. twenty- 
marked by such an uniform development as 
were the thirty-four vears of the court under 
Marshall. 
the fact of the change in the times and ideas, 
not to in the 
Chief Justice, I have already tried to indi- 
But I fear that this is all that can be 
There looms one blot upon 


That this was due primarily to 


and any inherent weakness 
cate. 
said with truth. 
his career that cannot be erased, and almost 
obscures a multitude of virtues. 

It would be a task of supererogation to 
enter here upon an extended notice or criti- 
cism of Mr. Chief Justice Taney’s opinions. 
I wish briefly to call attention only to four 
phases of his judicial career which seem to 
me to have been of the greatest value to 
jurisprudence and the greatest monument 
When he came to the court the 
in a_ strangely 
It is one of his glories 


to his fame. 
of practice 
amorphous state. 


rules were 
that he straightened, svstemized and settled 
them upon a basis from which all subsequent 
rules have arisen. This was no small work, 
and to him is due no small praise. His train- 
ing and the peculiar quality of his mind pre- 
eminently qualified him for the successful 
accomplishment of this task. 

The law with regard to the citizenship of 








corporations was in 1836 in a singularly 
unsatisfactory and transitory state of 
development. Many cases involving this 
question came before the Supreme Court 
during Taney’s administration. By a steady 
progression he finally reached, in Ohio and 
Mississippi Railroad Company v. Wheeler, 
1 Black 286, the decision that a suit by or 
against a corporation must be conclusively 
presumed to be a suit by or against the citi- 
zens of the State which created it. 

The greatest work of Taney, however, 
seems to me to be in those cases of consti- 
tutional law in which he guarded the rights 
and powers of the States. It was due to him 
more than to any other man that the power 
of the States to make internal improvements 
was retained at a time when it was peculiarly 
necessary that they should have full liberty, 
unrestrained by any constitutional limita- 
tions, to sweep away excrescences and obso- 
lete institutions and build anew works ade- 
quate to the times and to the future. This 


power the Chief Justice preserved in one of 


his very first opinions in Charles River 
Bridge v. Warren Bridge, 11 Peters 420, 
where he laid down the doctrine that a State 
in granting a franchise could not be pre- 
sumed to have made also an implied con- 
tract, which in effect would guarantee the 
value of the franchise. 

No mention of Taney’s judicial career 
could be made that did not include a refer- 
ence to his opinion in the case of the Genes- 
see Chief v. Fitzhugh, 12 How. 443. That 
judgment maritime and 
admiralty jurisdiction of the United States 
over the great lakes and rivers, and estab- 
lished the doctrine upon a firm foundation 
It has 


extended the 


of reason and unanswerable logic. 
probably had as beneficent an influence over 
the growth of the country as any legal 
doctrine that has ever been propounded. 
This opinion of the Chief Justice is second 
only to his masterly judgment in the Charles 
River Bridge case. Upon these two cases 
his reputation as a great judge may rest 
secure. 

At the extremity of his judicial career is 
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his judgment in cx parte Merryman, Camp- 
bell 246, in 1861 on the circuit, where he 
held that the President had no right to sus- 
pend the writ of habeas corpus. This case 
on the circuit irresistibly recalls to memory 
that other judgment in ex parte Bollman and 
Swartwout, 4 Cranch, 75, of his great prede- 
cessor. Ex parte Merryman was the last 
case in which the voice of the Chief Justice 
was heard from the judgment seat. The 
occasion, however, for protest against the 
unconstitutional usurpation of power by 
other branches of the national government 
was not over. The bitter necessities of civil 
war dwarfed and buried all other considera- 
tions, both constitutional and political. In a 
letter to Mr. Chase, the Secretary of the 
Treasury, dated February 16, 1863, as the 
head of the judiciary he called the Secretary’s 
attention to the unconstitutional construction 
of the clause of the act of Congress which 
imposed a tax of three per cent. on the 
salaries of Federal officers, so that it was 
epplied to the salaries of the judges. The 
Secretary treated the letter with silent con- 
tempt. 

Mr. Chief Justice Taney is an interesting 
problem in human character. To me that 
It is not a pleasant 
thing to criticise a great magistrate for un- 


problem is unsolvable. 


judicial conduct, but I have seen no ex- 
planation, and can conceive of none, which 
satisfactorily explains his attitude and con- 
Dred Scott The legal 
status of slavery, which was the main issue 


duct in the case. 
on the merits of that celebrated action of tort, 
is an obsolete question, and can never be of 
legal importance again or of more than his- 
I shall not, therefore, enter 
criticism of it, 


torical interest. 
here but would 
refer the itself in 19 
Howard, 393, and to the joint article upon 
it by Mr. Justice Gray and the late Judge 
Lowell in 20 Law 
1857, when they were at the bar. 


upon any 


curious to the case 


Reporter, 61, written in 
In both 
will be found full discussions of the right of 
the United States to acquire territory by 
treaty or conquest, and to govern it; a dis- 
cussion of peculiar and controlling interest 
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at this time. 
silence would be to leave any presentation 
of Taney’s life and character pre-eminently 
Ever 


Yet to pass over that case in 


incomplete. Consider the situation. 
since his admission to the bar he had held 
the highest conception of his profession as 
a lawyer, of the cause of justice and of the 
judicial dignity and function. At the bar he 
had been the fearless advocate of unpopular 
causes, the conduct of which he had assumed 
from a sense of duty and, in some cases, 
without the hope of financial reward. In the 
political arena he had uncompromisingly 
performed what he conceived to be his duty 
in the face of great obloquy. For the twenty 
years that he had been upon the bench he 
had upheld the high dignity of the august 
tribunal over which he presided, and had 
most carefully kept the court within the 
strictest judicial limits. He had ever guarded 
himself with a jealous eye and mind from 
passing beyond the well defined barriers of 
judicial conduct. His personal purity, inde- 
pendence and integrity cannot be questioned. 
He was not a slaveholder. And yet at the 
age of eighty, when his intellect was as clear 
as ever, his reasoning faculties as acute as 
ever, he committed what seems to be a 
blunder worse than a crime, and demon- 
strable as such. He threw to the winds the 
fundamental tenet, to which he had ever 
held with tenacity, that the opinion of the 
court should deal only with those points ot 
law which are necessary to the disposal of 
the case before it, and in a lengthy dictum, 
characterized by great subtlety of reasoning 
and misstatements of history, he propounded 
the most astonishing doctrines of constitu- 
tional powers and construction, which were 
not and are not and never can be law. That 
he himself had some qualms in regard to his 
opinion is shown by the fact that under date 
of September, 1858, he wrote an elaborate 
memorandum, extending over thirty closely 
printed octavo pages, in which he tried to 
bolster up the opinion which he had filed in 


the case. 





The ordinary explanation that is given for 
this extraordinary aberration does not seem 
to me to be adequate. If, from his patriot- 
ism, he had come to believe that by using the 
great authority of the Supreme Court and 
the veneration in which it was held by the 
public, he could save his country from the 
impending crisis of civil war and settle the 
slavery question, he would never have held 
the plea in abatement good. For, in the first 
place, there is at least grave doubt whether 
And in the 
second place so great a technical lawyer as 
Mr. Justice Curtis thought the plea bad. 
Apparently a majority of the members of 
the court thought it either bad or not open 
to judgment on the record. The Chief Jus- 
tice would never have made his attempt to 
settle the slavery question into a dictum, 
when it was more than possible to have made 


that plea was before the court. 


it the direct cnd binding judgment of the 


court. 

There is extant a curious pamphlet of some 
sixty-eight duodecimo pages, printed in 
New York in 1865, entitled “The Unjust 
Judge.” In it the anonymous author charges 
Mr. Chief Justice Taney with being faith- 
less as a man, a Christian and a jurist, speaks 
of him as a reptile and likens him to Pontius 
Pilate Lord Jeffreys, of 
memory. Its tenor shows the fierce passions 


and infamous 
that were engendered by slavery, and the 
mighty horror in which the opinion of the 
Chief Justice in the case of Dred Scott v. 
Sandford was held by many. To them there 
could be nothing good or pure or righteous 
in the man who had perpetrated that fatal 
error. Indeed, even to-day the name of 
Taney is clouded and his fair fame tarnished 
by that blunder. He, who had outlived 
great political calumny to see his bitterest 
detractors and maligners personally apolo- 
gize for their words and hostility, died more 
than blamed by one-half of the country 
which he had so long, so faithfully and so 
ably served. It is a tragedy almost as 
pathetic as GEdipus Tyrannus. 
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EUROPEAN DIVORCES WHILE YOU WAIT. 


By. J. H. Brae, Jr. 


E are prone to think of our country in 

the superlative degree. In most par- 
ticulars we believe ourselves to be among 
the greatest and best on earth; but if we can- 
not bring ourselves to this opinion, then 
we are sure we are the worst. In respect to 
our civil service, municipal govern- 
ment, our faith in high ideals, we are dread- 
fully shocked with ourselves; but chiefly we 
deplore the laxity of our divorce law. We 
look with admiration toward the Roman 
Catholic states of Europe where divorce is 
unknown, and toward England, which will 
An ex- 


our 


recognize no divorces but her own. 
amination of the records, however, affords 
us the comfort of discovering other sinners 
besides ourselves. Demand creates supply 
in the social as in the business world; and as 
long as the tenth commandment is broken 
by men who covet their neighbors’ wives the 
divorce mills will not be confined within the 
western portion of the Louisiana purchase. 
The same social necessity which puts Boston 
alongside no-license Cambridge, to supply 
her with alcoholic refreshment, gives Austria 
its Hungary, France its Switzerland and 
North Gerniany,and England its Scotland, 
for the relaxation of galling marital ties. 
The man who, in the desire for his neigh- 
bor’s wife, sets the divorce mill in operation 
does, it is true, run a risk of injury, in Europe 
as well as in this country; he must act with 
circumspection and under competent advice 
if he would escape a prosecution for adul- 
tery. The Supreme Court of Austria and 
the French Court of Cassation are as alert 
as the House of Lords or the Supreme Court 
of the United States to make affairs unpleas- 
ant for parties to a fraudulent divorce; as 
the historiettes which follow will show. 
An Austrian gentlemen whom (following 
the Reporter) we will call B., married a wife; 
but the venture not proving profitable, their 





partnership was dissolved by a _ judicial 
separation. The wife, Marie, had, in fact, 
become enamored of another gentleman, and 
he of her; and they rightly regarded their 
case as one calling for the service of counsel 
learned in the law. “There are two ob- 
stacles,” said the learned man, “in the way 
of your becoming happy; you are both 
Catholics and both Austrians. Your church 
and your state both forbid divorce. Are you 
quite sure, though, you are Catholic?” 
Marie B. confessed that she felt stirring 
within her doubts of certain Catholic doc- 
trines, and was leaning towards the Uni- 
tarian faith; while Herr W. was sure that 
there was a great deal in the Protestant de- 
nial of Papal authority, and on the whole, 
believed himself a Lutheran. If that were 
so, all might be easily arranged. In the 
furthest corner of Hungary, easily acces- 
sible by rail, is a very sensible place called 
Transylvania; and the chief city, Klausen- 
burg, boasts a Unitarian bishop and a 
Lutheran one, each with his ecclesiastical 
court prepared to grant divorces to Hungari- 
ans of his creed. “Take the Orient Express 
with a first-class ticket for Klausenburg, be 
received into the churches to which you 
respectively lean; get adopted by respectable 
Hungarian burghers, and thus become Hun- 
garian subjects; and your difficulties will 
disappear.” 

No sooner said than done. On the 28th 
of September, 1891, Marie arrived in Klaus- 
enburg (locally and euphoniously called 
Kolosvar) and at once abjured the Catholic 
religion, and was received into the Unitarian 
church; and a month later she was legally 
adopted by one Joseph F., thereby becoming 
Hungarian. On the 19th of November the 
lower ecclesiastical court of the Unitarian 
Church granted her a divorce from B., and, 
to make all sure, the Superior Court af- 
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firmed this decree on the 27th of November. 
Meanwhile, W. tound a good Hungarian, 
Alexander S., who adopted him on Novem- 
ber 9. The lovers both being Hungari- 
ans, and Marie divorced, they were mar- 
ried, on the 2gth of November, in the 
Lutheran church. That church was chosen, 
both because the Unitarian priest was ig- 
norant of German, and also because Marie 
had already tired of her new faith and had 
become a Lutheran. 

B., the deserted husband, declined to 
acquiesce in this sensible arrangement. Ac- 
cordingly, upon the return of the W. family 
to Prague, he instituted criminal proceedings 
against them. This was in May, 1892; but 
though the case went regularly forward, the 
Austrian courts could not keep the pace set 
by the courts of Klausenburg. In April, 
1894, nothing definite having happened, the 
implacable B. left for a tour of Hungary. 
Alas, for the evil power of bad example! 
On April 9 he reached Buda-Pesth where 
he abjured Catholicism and embraced the 
Unitarian faith; on July 28 he he became a 
few days he, too, was divorced from 
Hungarian; and (facilis descensus) within a 
Marie, with leave to marry again. He 
at once “declared that he had no legal cause 
of complaint against Marie and recognized 
the validity of the second marriage.” But 
this complaisance was too late. The Aus- 
trian courts were slow, but exceeding sure. 
In spite of B.’s defection they declared 
Marie’s marriage invalid. 

This diverting tale of high life may be 
matched by another of even higher life. 
Henriette-Valentine de Riquet, Countess of 
Caraman-Chimay, of the high noblesse of 
Belgium, became the wealthy bride of a for- 
eign prince, Prince de Bauffremont of Paris. 
But this marriage, strange to relate, proving 
unhappy, the parties were declared judicially 
separated. The princess appears to have 
been a collector of nationalities. Having 
tried two, she now (perhaps under compe- 
tent legal advice) yearned to be subject to 
the Duke of Saxe-Altenburg. She hastened 





to the Duke’s domains, and was naturalized 
there; and was no doubt surprised to find, 
upon consulting her Saxe-Altenburgian 
counsel, that in that enlightened country a 
judicial separation granted in a Roman 
Catholic country is deemed as good as a 
divorce. And why not? Such countries do 
not grant divorces. The the 
separation have done their best to get a di- 
vorce, and angels could no more. On 
this equitable principle the law of her 
adopted country regarded the Princess de 
Riquet de Caraman-Chimay de Bauffremont 
as no longer wedded. The clinging vine 
had been ruthlessly torn from its supporting 
oak; and it is the nature of vines under such 


parties to 


even of vines belonging to 
the high noblesse—to cling to another oak. 
Henriette-Valentine added to her collection 
of oaks, princes and nationalities by wedding 
the Prince de Bibesco of Roumania. Per- 
haps she again consulted counsel before her 
second marriage; be that as it may, Rou- 
mania is an enlightened land, where spouses 


circumstances 


may divorce themselves by mutual consent. 

But Madame de Riquet de Caraman- 
Chimay de Bauffremont de Saxe-Altenburg 
Her 
delicate sensibilities were shocked to learn 
that the validity of her second marriage was 
disputed, and she ran down to Paris to find 
out about it. The Prince de “Bauffremont 
appealed to the Courts to declare her second 
marriage null; and the Tribunal of the 
Seine, the Court of Paris and the Court of 
Cassation She 
could not, they held; thus withdraw from a 
Frenchman the power over good Belgian 
property. The Belgian Court, in 
Bauffremont also sued, was inclined to take 
the same view; but finally put the plaintiff 
out of court on the ground that the French 
judicial separation had deprived him of all 
interest in his wife’s property. A second 
Franco-German war, this time a 
pamphlets, arose over the case, and was bit- 
terly waged between sundry learned profes- 
sors of both countries. Under cover of the 


de Bibesco did not remain in peace. 


successively so declared. 


which 


war of 





European Divorces While You Wait. II 





smoke of battle the many-titled Princess 
withdrew, and may be living happily with 
her second husband till this day, though as 
her most distinguished ancestress, the first 
Princess de Chimay, was not content with 
a single divorce, our heroine has very likely 
imitated her and tried another. Divorce ap- 
pears to be hereditary in some families. 

Let us turn now to a more modest story 
of the middle class. One Elizabeth Hickson, 
a young girl of sixteen, and an heiress in a 
small way, was living in England in the 
year 1828. She was sought out by a rascal 
named Buxton, by whose honeyed but de- 
ceptive words she was induced to marry. 
The parties-were secretly married, but never 
lived together, and Buxton’s fraud having 
been discovered he was prosecuted, con- 
victed, and sentenced to three years’ im- 
prisonment. After serving his term he ap- 
pears to have quietly accepted the situation, 
and settled down in peace with another help- 
mate. 

Elizabeth remained content in her single 
blessedness until she reached the .age of 
thirty-two, when another wooer, one John 
Shaw, a student of law, paid his addresses 
to her in a more conventional fashion. His 
proposals were favorably received; but it 
was doubted (not altogether without reason) 
whether under the circumstances, the parties 
could safely marry; and a divorce was finally 
decided upon. Buxton was found, and (his 





hope of profit from his marriage having 
grown cold) was induced by a payment of 
40l for expenses and a contingent fee of 250/ 
to go to Scotland and remain there until a 
divorce could be secured. Buxton accord- 
ingly went to Scotland, was followed by 
Elizabeth, and they were finally divorced in 
1846. Shaw, meanwhile, fixed himself 
permanently in Scotland and became a mem- 
ber of the Scotch bar. He and Elizabeth 
were married in June, 1846, and lived happily 
together until his death in 1852; the widow 
lived nine years longer. -Three children of 
the marriage survived; but upon their claim- 
ing their mother’s property, her relatives 
attacked the validity of the marriage and the 
legitimacy of the children; the matter went 
through all the courts, and the Lords (de- 
generate representatives of the honor 
and chivalry of England) held _ the 
children bastards. Without commending 
this cowardly and questionable punishment 
of the innocent children for the sin of the 
parent, one may at least rejoice that the 
Court’s attitude toward fraudulent divorce is 
unmistakable. 

It is clear that in every state spouses who 
desire to break their bonds may find out a 
way to do it; but it is equally clear that the 
courts are everywhere ready to declare such 
divorces illegal. In this work no 
Court is more discriminating than our own 
Supreme Court. 


good 
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THE PROPOSED PENAL CODE OF THE UNITED STATES. 


By Gino CARLO SPERANZA. 


YEAR ago, writing on the condition of 

criminal jurisprudence in this country, 
the present writer said: “It seems clear that 
the juridic basis and form of our liberties 
have not kept up with the progress of those 
very liberties. Yet, what rights 
must have a counterpart or reflection in our 
laws. We may, while enjoying those rights, 
forget that the juridic basis on which they 
. . While we 


are in full possession of our rights, we need 


we call 


stand is crumbling with age. 


no laws to guarantee them; but it is when 
those laws are encroached upon that there 
arises the necessity of juridic sanction for 
them.”? 

No better illustration of the backwardness 
in the development of our criminal jurispru- 
dence could be given than the Proposed 
Penal Code of the United States which our 
That 


its adoption even in its present form will be 


next Congress may enact into law. 


an improvement on existing Federal legisla- 
tion of a penal nature, only intensifies the 
fact of the defective condition of our Federal 
criminal law. 

Three Commissioners were appointed a 
number of years ago, by Act of Congress, to 
“revise and codify the criminal and penal 
laws of the United States;” that the Com- 
missioners had a very difficult task before 
them, no one can doubt who is in the least 
conversant with the defective material on 
which they had to work. The very imper- 
fect original Crimes Act of 1790 was some- 
what improved by the Crimes Act of 1825; 
but even this left much to be desired. As 
originally drawn by Judge Story, this bill 
would have been a fairly comprehensive 
criminal Code, but through the disfavor of 
the members from the South it failed to pass 
in the House. It was finally adopted in a 


«The Decline of Criminal Jurisprudence in America.” 
Appleton’s Popular Science Monthly, February, 1900. 











very crippled condition, as the Crimes Act of 
1825, substantially re-enacted in the Revised 
Statutes of the United States. The Pro- 
posed Federal Code is an attempt to remedy 
the many imperfections of the existing law. 

If the Commissioners have given us noth- 
ing better than the Proposed Penal Code 
embodies, it is not that they failed in any 
measure, to do the most of a very difficult 
task, but rather that the average of profes- 
sional knowledge of criminal law is so low, 
the number of Americans of ripe scholarship 
in this field of jurisprudence which counts 
eminent students in Europe, is so small, and 
the interest in this vital branch of law is so 
lukewarm, that it is useless to expect a Code 
abreast of modern penologic and crimino- 
logic studies. 

That the Commissioners were themselves 
far from satisfied with the result of their 
labors, is evidenced by their requests for 
suggestions sent to men of experience and 
learning, both abroad and here. It has been 
my privilege to see some of the suggestions 
made in response to such requests, and it 
will be my endeavor in discussing the defects 
in the Proposed Code to give some consid- 
eration also to some of the suggestions 
made. 

Let it at once be said that the Proposed 
Code deserves criticisin not only in so far as 
it takes practically no cognizance of the 
progress made in penologic science, but also 
as being in various particulars much inferior 
to existing penal Codes, both abroad and in 
some of our own States. That it takes no 
cognizance of penologic and criminologic 
progress may, in a measure, be excused, in 
view of the prejudice in some quarters 
against “European-made laws,” and the pro- 
verbial conservatism of the Bench and Bar. 
This may be excused; though, as a progres-" 
sive nation, we may hardly feel proud of an 
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unprogressive Code. But we cannot ex- 
cuse that the Code of the Nation should be 
lacking in those elements of definiteness, ac- 
curacy, orderly presentation and clearness, 
which should be attributes of legislation of 
vital importance; that it should be inferior 
in many respects to the Codes of some of 
its States; that it should both re-enact pro- 
visions which have been discarded in en- 
lightened forums, and omit others which 
no sovereign power can omit from its juridic 
system; that it should look for light to past 
darkness, rather than to the sound experi- 
ence of the past and the best thought of the 
present. 

This is a serious indictment, and proof 
must now be adduced to sustain it. 

It is obvious that a Federal Code must 
provide for crimes which State Codes take 
no cognizance of—such, for instance, as of- 
fences against the coinage, offences against 
the postal service, offences against neutral- 
ity, and so forth. Hence, no comparison is 
possible between the provisions of the Pro- 
posed Penal Code on these points and pro- 
visions of a like nature in State Codes. Nor 
would a comparison between them and 
corresponding provisions in the Codes of 
foreign countries be of much value, con- 
sidering the inherent differences between 
the juridic structure of the United States 
and other Governments. 

Regarding those provisions which may 
be said to be exclusively within Federal 
jurisdiction, we can, by the limits of this 
paper, consider only the most glaring omis- 
sions. 

The power and duty of maintaining 
its treaty obligations within its _ terri- 
tory is concededly an essential attribute 
of every sovereign power. For a nation 
to bind itself to protect the life and property 
of aliens within its territory and when called 
upon to do so to claim inability to enforce 
its obligations, is a curious anomaly in in- 
ternational law. Such an anomaly, or rather 
- such juridic helplessness in our Federal law, 
has been repeatedly forced upon our atten- 











tion in the case of foreigners killed by our 
citizens without due process of law. The re- 
fusal of our government to pay compensa- 
tery damages for such outrages—except as 
a matter of courtesy or comity—is held by 
not a few as a proof of our overpowering 
greatness and strength before the civilized 
world. But every thoughtful man must see 
that our inability to maintain our treaty ob- 
ligations in this respect is an element of 
weakness,not of strength,—a source of dis- 
grace not of admiration, before civilized na- 
tions. This question has been before us so 
long, and has been so widely and ably dis- 
cussed, that it is surprising that the learned 
Commissioners not 
omitted any provision in the Proposed Penal 
Code to cover this lacuna in our law, but 
given no extenuating reason for such omis- 
sion in their report. 

Judge Simeon E. Baldwin of Connecticut, 
who has given special attention to this ques- 
tion, has submitted to the Commission a pro- 
posed draft of a bill “To enforce treaty obli- 
gations for the protection of foreigners 
against acts of violence” which is a model of 
clearness and conciseness. The adoption of 
the Proposed Code without the incorporation 
of a provision covering in substance Judge 
Baldwin’s suggestions on this point, will be 
a stigma on our honor as a sovereign power. 

The provisions of the Federal Code apply, 
of course, only to certain jurisdictions and 
to certain persons over whom State laws 
have either no force or only concurrent ap- 
plication. These are specifically enumerated 
by the Proposed Code. There seems to be 
an unexplained omission of importance on 
this point. In semi-civilized countries Ameri- 
can citizens accused of crime committed in 
such territories, are tried before American 
Consular tribunals. What shall be the ler 
fort in such cases? Surely it should not be 
left to the choice of the consular authorities, 
but a uniform law should be prescribed. Ob- 
viously the Federal statutes should apply in 
such cases. I am informed that certain 
consuls follow the Code of the District of 


should have merely 





14 





Columbia, but there seems no warrant in law 
for this. Certainly the interests of justice 
and the dignity of our name abroad demand 
that the Federal Code should prescribe a 
uniform procedure in such cases. 

It is the proposed Federal provisions re- 
garding offences against the person and 
property, however, that are most open to 
criticism. Here are easily 
made; a wealth of precedents and juridic 


comparisons 


learning on enactments of this nature are 
readily available, and defects in this particu- 


lar are least excusable. It cannot be con- 
tended that most of the definitions of crimes 
of this class have been purely academic and 
the force of 
words in provisions of this nature has not 


experimental; still less that 


been tested or has received no interpreta- 
tion. It might be said without exaggeration, 
for instance, that the definition of no crime 
has been so widely, carefully, and long con- 
considered for centuries, as that of the crime 
of murder. Despite all available material, 
how have the Commissioners defined this 
capital crime? ‘Whoever, being of sound 
memory and discretion, purposely, and either 
of deliberate and premeditated malice, or by 
means of poison, or in perpetrating or in at- 
tempting to perpetrate, arson, 
robbery or burglary, kills another, is guilty 
of murder in the first degree, and shall suf- 
fer death (Sect. 269 P. P. C.).” 

If antiquity is a test of soundness in the 
definition of crimes, the Commissioners may 
pride themselves on having given us one 
To find an equally un- 


any rape, 


juridically mouldy. 
satisfactory test of responsibility as is here 
laid down, we have to go back nearly four 
centuries and to get our authority from no 
less antiquated jurists than Coke and Fitz- 
herbert. In the earliest recorded case, pass- 
ing on the question of insanity, (Reniger v. 
Fogoffa, 1 Plowden Reports 19, decided in 
1551) it is laid down that “if a man non sane 
memoriae kills another . has_ not 
broken the law because he had no memory 
nor understanding.” 

Lord Coke in the Beverley case (4 Coke 


. . he 
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123 b) enumerates among the non compos 
mentis “he who was of good and sound mem- 
ory, and by the visitation of God has lost it.” 

But this test was so obviously bad that it 
was discarded by the Courts themselves eVen 
before medical science proved its worthless- 
ness. Why the Federal Code should go back 
to Coke for a test of insanity, is not clear. 
From the scientific point, no less than from 
the juridic, no more unsatisfactory test could 
be found. Sound memory is possessed by 
few, and especially is it lacking in those per- 
sons who suffer from epilepsy, sexual and 
nervous diseases—so prevalent among the 
criminal classes. “Discretion” is, presum- 
ably, a combination test of sanity and age, as 
the Proposed Code makes no provision for 
presumption of irresponsibility from age. 
But even granting the necessity of the use 
of “sound memory and discretion” in the 
definition of murder in the first degree, it is 
hard to understand why such “tests” are 
omitted in the definition of 


“sound memory and discretion” are equally 


crimes where 
essential ingredients of the crime, if not more 
so. Why omit them in murder “by ob- 
structing or injuring a railroad” (P. C. Sect. 
270), in murder in the second degree (Sect. 
271), in manslaughter (Sect. 272)? And are 
they not obviously essential in the case of 
“criminal negligence of steamboat officers” 
(Sect. 270), “machinists” (274), or “owners 
of vicious dogs” (275)? 

If against this it is claimed that the ex- 
pressed element of malice used in these sec- 
tions necessarily includes the elements of 
“sound memory and discretion” (which is 
very doubtful) then the use of these terms 
in the definition of murder in the first de- 
gree, is surplusage of a dangerous character 
in a penal statute. 

Equally loose and inexact definitions are 
found in the case of other important crimes 
as given in the Proposed Code. Thus, rob- 
bery (Sect. 287) is defined, in substance, as 
“stealing” from the person by violence. But 
the Code “stealing,” 
which is a word of loose signification, lack- 


nowhere _ defines 
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ing exact juridic meaning. This defect is 
accentuated by the addition of the words 
“and taking.” Whoever by violence “steals 
and takes,” reads the section. But felonious 
taking is stealing, and hence such repetition 
is surplusage. Surplusage, however, es- 
pecially of this kind, is dangerous in penal 
statutes which are always strictly construed. 

Likewise, the definition of larceny (Sect. 
308) furnishes an example of useless verbi- 
age. ‘Whoever takes and carries away” in- 
troduces a new element in the definition of 
this crime. There must be an intention “to 
steal or purloin.” To purloin means “to 
practice theft” i.c., to steal, which adds some 
more unnecessary verbiage. Criticism of 
this nature may appear to the lay mind as 
academic and hair-splitting; but it must be 
remembered that in juridic interpretation 
every word in the definition of a crime stands 
for something, and its presence or omission 
has decided weight. As before stated, penal 
statutes are strictly construed; that is, the 
Courts will adhere literally to their pro- 
visions, will restrain interpretation as much 
as possible to the letter of the statutes, and 
if there is a doubt, will give its benefit to the 
one who is sought to be held under their 
provisions. Hence arise what are known as 
“technical defences,” which lawyers are not 
precluded from interposing in the, defence of 
their clients, but which result in cases of 
glaring miscarriage of justice, allowing 
criminals to escape, and destroying public 
confidence in the majesty of the law. 

It is impossible to enumerate in detail all 
the objections that might reasonably be made 
to the Proposed Code. In the few reports 
made to the Commissioners by persons to 
whom it was submitted for suggestions, 
which I have had an opportunity to examine, 
objections, criticisms, additions and sugges- 
tions have been made to over one hundred 
specific sections in the Code. Of course, most 
of these are of minor importance, some of 
them possibly unpracticable or too radical, 
many perhaps representing the individual 
hobbies or pet theories of the critics who 
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make them. No legislation can be enacted 
that will satisfy everybody and receive uni- 
versal approval. But that men who, by 
training and study, are specially competent to 
speak on such a subject, should file so many 
objections, is very significant. It is especi- 
ally important, if we bear in mind Black- 
stone’s words on the importance of careful 
“Equal precaution,” he 
says, “is necessary (as in the drafting of 


criminal legislation. 


civil laws) when laws are to be established 
which may affect the property, liberty, and 
perhaps the lives of thousands”—for it is in 
effect “the enacting of penalties to which a 
whole nation should be subject.” 

But irrespective of all these criticisms to 
specific sections or to specific omissions, the 
general impression made by the Proposed 
Penal Code of the United States is that it 
is lacking in what might be called the “mod- 
ern spirit.” Yet, it is this which one would 
naturally expect in the Code of a young, 
great, and progressive nation. The work of 
the Commissioners was probably hampered 
not only by the condition of criminal studies 
in our land, but by the very Act which 
created their Commission; they had, of 
course, to respect the past, propose no ex- 
periments, and no theories. But 
there is conservatism which is stagnation. 
The law of the land, while respecting the 
past, must stand for progress and advance; 


enact 


legislation must reflect the best thought of 
the nation, it must take cognizance of sci- 
ence as well as of past juridic learning. As 
far as the Proposed Federal Code is con- 
cerned, all the experience of prison reform- 
ers from Howard to Brockway, is as naught; 
all penologic study from Beccaria to Ferri, 
has shed no useful light; juridic learning 
from Stephen to Pollock has left no im- 
press, and the science of mind from Pinel 
to Maudsley, might as well have been un- 
developed. It is an old Code with a new 
coat of whitewash to make it look new. But 
no spirit of modernity breathes through it; 
it bears not the stamp of youthful strength. 

It is safe to prophesy that, if passed at all, 
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it will be passed in practically its present 
form. The only penal legislation that will 
interest Congress will be that aimed at an- 
archy. In righteous anger over a heinous 
crime, the interest of the country will be 
stirred only in this one line, because the 
function of the law in such cases has been 
sadly and forcibly brought to its attention. 
But the protection of our magistrates and 
officers is but one way of safeguarding the 
majesty of the law and defending the body 
politic. The only sure way is to make all 
laws just, according to the best standards not 
only of practical morality and defensive 
means, but also of science. For it must be 
borne in mind and thoughtfully pondered 





upon, that “The beginning of the government 
of law was the Criminal Code for the repres- 
sion of crime and the defense of society from 
criminals. Criminal law is the foundation of 
the whole edifice of human laws; its integ- 
rity and efficiency, the most essential to the 
common welfare of them all. It should 
naturally and logically;;as the plant and 
germ, the essence and supreme principle, the 
cardinal function of them, hold the position 
of honor and highest respect among laws; 
its practice should be the most reputable 
branch of the legal profession instead of the 
least honorable.’ 


* Henry W. Boies, “The Science of Penology.” 


GENTLEMEN OF THE JURY. 


By Douctas MALLOCH. 


hasten to assure the anxious 


| HAVE had more or less experience with 


juries. | 
reader, however, that never has my personal 
liberty been in one’s hands. Thus far I have 
managed to avoid meeting a jury face to 
face, so to speak. But I have mixed more 
or less with jurymen—grand, petit and 
coroner’s. When I have been at home I 
have sat on juries, and often when I have 
been away from home I have read about 
their verdicts and wanted to do so. 

The law guarantees to every man a trial 
by twelve of his peers. It is a great right, 
and yet I have known men who have gone 
clear across the continent to avoid claiming 
it. We boast about our jury system, but I 
have never seen a man yet stand up before 
a jury and seem tickled about it. The 
strange thing about it is that some of the 
jury dodged the situation quite as hard as 
did the defendant. 

I do not know why a man should not like 
to serve on a jury—unless it is because of 
the arguments. In ancient Greece the Gre- 
cians fought for the honor of serving on 
juries—and they could not draw ten cents 





mileage and only pay five to the railroads, 
at that. They could not play sixty-six and 
high five to while away the tedium, waiting 
to get in an extra half day. 

A man who succeeds in breaking into the 
jurymen’s class ought to be proud of it, for 
he has accomplished something. And in- 
cidentally I will interject a hint for the bene- 
fit of the man who does not want to serve 
on a jury. If you do not want to sit on a 
jury, try to. Make somebody believe you 
want to get a chance to deliberate on a cer- 
tain case and you will be put through an 
interrogatory hopper that will cut short 
your apparent aspirations of a jury-like 
character. 

After you have sworn to true answer make 
to such inquiries as may be put to you touch- 
ing your competency to sit as a juror on the 
trial of this case the bombardment will com- 
mence. There will then occur a conversa- 
tion between yourself and counsel something 
like this: 

Q. Do you know anything about this 
case? 


A. No, sir. 
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Q. Do you ever expect to know any- 
thing about it? 

A. Are you going to conduct the case? 

Q. Iam. 

A. Then, no, sir. 

Q. Do you want to know anything about 
the case? 

A. ‘ No, sir. 

©. Have you read anything about the 


A. Yes, sir. 

Q. I thought you said you did not know 
anything about the case. 

A. I don't. I read about it in The Even- 
ng Fake. 

Have you any 

Yes, that I haven’t any. 

Did you ever have an opinion? 

Not while my wife was present. 

Did your father ever have an opinion? 

The Supreme Court gave him one 
that said, “Conviction affirmed.” 

Q. You had a brother who was cashier 
in a bank; did he ever have an opinion? 

A. . No, but the stockholders did. 

Q. Can you read? 

Everything but Scotch dialect. 

Do you use tobacco in any form? 
Yes, any form. 

Do you ever drink? 

Thanks, but take one yourself first. 
Do you know anything about the 
penitanethed principles of law? 

A. Yes, sir; clean breaks and no hitting 
in clinches. 

Q. Anything else? 

A. Well, every man is presumed to be 
guilty until he is proven innocent. 

Q. Have you served as a juror in this 
court within a year? 

A. No, sir; our supervisor has it in for 
me. 

By this time counsel will have come to 
the conciusion you are anxious to get on 
this particular jury. He will hurriedly ask 
the defendant in a hoarse whisper if he has 
ever run over you with a bicycle, or if his 
dog has ever bitten you in the leg. Then 


opinion? 
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he will lay his finger on his forehead and 
think until the courthouse wobbles trying to 
devise some questions that will put you out 
of business as a juryman. Finally he will 
pop something like this at you: 

“Did you ever ask a man if it was cold 
enough or hot enough for him?” 

This is your cue. If you do not want to 
sit on the jury simply answer yes. The at- 
torney will then gaze triumphantly at the 
Court, His Honor will rub his eyes and ex- 
and all is over. 
brings to mind the 


claim, “Stand aside,” 

Speaking of juries, 
first case that was tried in one of the pioneer 
counties of Missouri in the days. 
There had been crimes committed in this 
county before, but never had it occurred to 
the citizens to make the trial a strictly formal 
It so happened, however, that a 


early 


function. 
roustabout with an appreciation for good 
horseflesh had been caught some _ twenty 
miles from camp one day riding away the 
best broncho in the place. The date was 
July 2, and it suddenly occurred to the 
chairman of the executive 
Fourth of July, always on the lookout for 
novelties, to have the fellow tried by, jury as 


The 


scheme at once met with popular acclaim. 


committee for the 


one of the features of the celebration. 


The respondent, by name Buster Pete, was 
locked up in an improvised jail in the cellar 
of the “HO-tel,” where he 
assimilating a jag from an unguarded cask 
of forty-rod that raised him considerably in 
the eyes of the community. Indeed, as the 
Fourth approached there began to creep 
about a doubt of his guilt. There was 
a rumor of his inno- 


succeeded in 


nothing really to give 
cence credence, but it added zest to the pro- 
ceedings and drew out the biggest crowd the 
county seat had seen since the hotel was 
opened with a grand ball. 

The presiding judge, who had also been 
marshal of the parade and orator, besides 
helping out the hotel bar-tender during the 
rush, called the case as soon as the noonday 
dinner had been eaten. The trial was held 
in the bar-room, which also served the com- 
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munity for church or whatever might be 
required of it. The prosecuting attorney 
was a man who claimed he had had employ- 
ment sweeping out a lawyer’s office in his 
youth and therefore knew something about 
A travelling evangelist undertook 
Pete. It did not require 


twelve 


the law. 


to defend Buster 


much effort men to swear 


they knew nothing about the case and did 


to get 


not possess an opinion concerning it. 
The 


The horse was produced in court and intro- 


evidence was brief and conclusive. 


duced in evidence. The prosecuting at- 
torney wanted it marked “Exhibit A.” This 
precipitated a warm discussion as to whether 
a branding iron or‘a paint brush should be 
used, and the court ruled in favor of the 
paint brush, as the horse had one brand on 
him already. The court evinced an unusual 
the 


plained until his charge to the jury was de- 


interest in horse, which was not ex- 


livered. That produced a sensation. 


“You have sworn, gentlemen of the jury,” 


he said impressively, “to give the respondent 
here, Mr. Buster Pete, the gol darned hoss 
thief, a fair and impartial trial, and this here 
court expects you to do it. The court is 
sot on havin’ a fair and honest verdict ren- 
dered in this here case, according to the law 
If, 
after considerin’ of these, you find the re- 


and the evidence and the judge’s charge. 


spondent guilty, then he is guilty; if, after 
considerin’ of it you find him not guilty, 
then you are a lot of lunkheads and this 
court will take the case under advisement. 
The court is pur-tick-u-lar-i-ly anxious an 
honest verdict should be had in this case be- 
cause, although it might not have been 
known to you, I got this hoss on a mortgage 
only last Sunday, and this hoss was the 
property of this court. If you find this re- 
spondent not guilty this court will fine you 
all for contempt and confistikate your jury 
fees. You may retire now and consider the 
evidence, and may the Lord have mercy on 
your souls.” 

This charge was not the last of the sur- 


prises’ of the day, however. It had been 
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supposed after hearing it the jury would 
not be long at agreeing on a verdict. There 
was no jury-room available, so the jury 
was put in a corncrib to deliberate. 

Those who had anticipated a speedy end 
of the case were doomed to ill-concealed dis- 
appointment. The jury did not arrive at 
a verdict in ten minutes or twenty or 
thirty. Their session dragged out into an 
hour, but there was It 
three o’clock, then four, and finally five, but 


no verdict. was 
still no verdict. 

The sheriff had stationed himself a short 
distance from the crib and kept the crowd 
far enough away so it could not hear what 
was said in the jury room. The crib was 
seen to rock in a dangerous manner, how- 
ever, several times, as though the jurymen 
were wrestling with some knotty problem 
of law, or each other. 


Hank 


Peck, and by some unaccountable method 


There was one juryman named 
of thought transference it became known to 
the crowd that Hank was arguing for an 
acquittal. Although Hank’s wife had not 
had anything to do with the case, she was 
in part responsible for this condition of 
affairs. There are women who are Tartars. 
But Hank’s’ wife was a cream of Tartars. 
For twenty years she had kept Hank saying 
“Yes, Melinday,” and this was the first time 
Hank had ever had a chance to have an 
opinion and stick to it. To keep eleven men 
busy for two hours to make him give in was 
a joy of which he had never even dreamed. 

Hank might be out in the corncrib argu- 
ing yet, if the presiding judge had not 
brought things to a head in a decisive way. 
After the jury had reported to the sheriff it 
had not yet been able to agree upon a ver- 
dict, the court ordered the jury brought in 
The crowd, disappointed 
and somewhat angry, filed in after it. The 
judge stern. Someone had 
whispered to him that Hank Peck was try- 
ing to “hang” the jury. 


to the courtroom. 


looked very 


The court’s remarks were brief and in- 


cisive. “I understand that one of you fellers 
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is tryin’ to hang this jury. Now all I have 
got to say is this—that if this jury don’t 
agree in fifteen minutes I guess there is 
enough disinterested citizens out here to do 
it ourselves.” 


Amid murmurs of approval the jury re- 
tired again. Four minutes later it delivered 
its verdict, and everything was over in 
plenty of time for the fireworks in the even- 


| ing. 





LEGAL CONDITIONS IN ISLAND OF NEGROS. 


By W. F. Norris, Judge of the Special Court of First Instance for the Island of Negros. 


HE course of justice, in this Island of 

Negros, has been somewhat wayward ; 
in fact the legal situation would paralyze 
any one except a Philippino, who in mat- 
ters pertaining to the judiciary would be 
startled at nothing. The Island of Negros 
is divided into two provinces, Oriental and 
Occidental Negros, which division follows 
the former Spanish system, the entire Island, 
with the district of Antique in the neighbor- 
ing Island of Panay, constituting the Tenth 
Judicial District, which is presided over by 
a native judge. A Special Court, however, 
has been organized by special law, to hear 
and determine all cases which have accrued 
previous to the sixteenth of June last in the 
provinces of the Island of Negros. There 
seems to be special need of the special tri- 
bunal; investigation shows an almost com- 
plete stagnation of judicial business, in fact, 
to all practical purposes the doors of the 
courthouse may as well have been closed 
during the past two years or thereabouts. 
There seems to be an utter insensibility to 
the rights of the poor; nearly three hundred 
men were in prison at the time of the estab- 
lishment of the Special Court, and over seven 
hundred criminal cases were on the files, in 
addition to a large number of civil cases. 
Men have been tried by the Special Court 
who have been in prison many months wait- 
ing a hearing; one defendant a year and one 
month, another a year and three months, and 
another a year and six months. It is im- 





possible to tell how long men accused of 
crime would have been imprisoned without 
a trial, but for the fact that about the time 
of the earliest revolt against Spain there was 
a general prison delivery; this occurred in 
November 1898, so all prisoners have been 
confined less than three years, but several 
however, have been in, durance between two 
and three years awaiting to know by judi- 
cial declaration whether they are guilty or 
innocent. 

It must be remembered that arrest and 
imprisonment in this Island does not mean 
the same as arrest and confinement in jail 
The prison is the same 
man in 


in one of our States. 
before and after conviction; the 
prison under charge of having committed a 
criminal act and waiting trial, is kept at hard 
labor just the same as the convicted criminal. 

The course of justice has been 
since the revolution than during the days 
of Spanish domination. The present judge 
has the reputation of being a very honest 
man and a good lawyer, but exceedingly 
slow, so slow in fact that he may be said to 
stand still, while the prison is filled with un- 
tried prisoners, and the civil docket with 
cases urgently demanding hearing. To the 
innocent man in prison waiting years for de- 
liverance from unjust punishment, it makes 
but little difference whether the author of his 
oppression be a weak good man, or a wilful 
oppressor. The evil is inherent in the sys- 
tem; there is an absence of moral sense 


slower 
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among the native people of the higher class, 
as to their relations to the lower classes. The 
situation in these Islands is somewhat 
similar to that in Europe during the middle 
ages,—the great families rule the land. The 
Lazuriaggas, the Mapas, the Lacsons, are 
the Capulets and Montagues of the Island 
of Negros. So it is throughout the Philip- 
pines,—the rich families are everything, the 
people are nothing. The rich Philippino 
can say like Louis XIV.“ I am the State,” and 
the poor are too simple and ignorant to con- 
test his supremacy. Notwithstanding what 
we have done to ameliorate the condition of 
the mass of the population, and relieve them 
from superstition, slavery and poverty, these 
very men would rise against us e masse at 
the instigation of those from whose oppres- 
sion we are seeking to liberate them, and 
would restore their masters to power. It 
has been said, and I think with truth, that 


we are disliked by both Spaniard and Phili- . 


pino, by the former for reasons which are 
obvious, by the latter for the reason that we 
will not permit them to take the place of 
the Spaniard and rule and oppress their 
countrymen. There seems to prevail in the 
provinces of the Archipelago, or some of 
them, a system of slavery, somewhat similar 
to the peonage of Mexico. Servants will 
get in debt to their master, and remain his 
debtor throughout life. I have been told by 
an Official of the court, one of the most reli- 
_able men I have found in the Island, that it 
sometimes occurs that, when a servant leaves 
the service against his master’s will, the lat- 
ter trumps up a criminal charge against him 
of stealing and taking with him personal 
property of the master or his family. This 
condition of the moral world of the Philip- 
pines makes it exceedingly difficult to ad- 
minister the criminal law in such way as to 
do justice to State and individual. Some- 
times it is well nigh impossible to determine 
whether the alleged criminal at the bar is 
a thief, as charged, or the victim of an un- 
scrupulous master, who is trying to wreak 
his vengeance through the criminal law, on 





a servant who has dared to leave his house 
and service against his will. 

Acts of this character may be accounted 
for by the callousness of the public mind 
as to anything pertaining to the rights of the 
common people. The primary principle of 
English law guaranteeing protection of life, 
liberty and property to the meanest subject 
or citizen of England or the United States, 
is not only unknown but utterly unappreci- 
ated in this country. Their very trend of 
thought is out of sympathy with it. Life is 
lightly regarded by the Malay-Philippino. 
Property is limited to a few aristocratic 
families, and closely held by them. Liberty 
is mouthed over by prominent Philippinos, 
prating, after the style of the French Revo- 
lution, of liberty, equality and fraternity, in 
public assemblies, where certain would-be 
leaders are ever anxious to air their elo- 
quence for the edification of the public and 
their own glorification. 

There is probably no section of Europe 
where the spirit of the feudal ages lingers as 
in the Philippine Archipelago. This is 
manifested in the monasteries, the religious 
fiestas, with the long procession of priests 
and people bearing lighted candles. Look- 
ing on the padres walking along the Lunetta 
or marching in the solemn procession, I am 
reminded of the lines of Scott: 


“The holy fathers, two and two, 
In long procession came.” 


And certainly the peasants of England, 
France and Germany were imprisoned in 
the dungeons of the nobility with no greater 
disregard of justice than has been done right 
here in the Philippine Islands during the 
past two years. At the present time a 
woman is confined in the public prison 
awaiting sentence; she has been there some 
twelve months, waiting judgment, not trial; 
she has been tried, the only remaining step 
being to find her guilty or not guilty, and 
if the former, to pass sentence, if the latter 
to order her discharge. The woman was a 
house servant who left the employ of her 
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mistress, the latter charging her with steal- 
ing money and clothing. She was arrested 
and confined in prison, where she has been 
ever since. A few days ago the regular 
judge of the district, before whom her case 
was tried, left town to make his semi-annual 
circuit, which will take him away some 
three months, leaving the woman in prison 
and still awaiting the judgment of the court. 
The accused states that the daughter of her 
mistress whipped her so severely that she 
left, which statement is not at all improbable, 
and is in keeping with the practices of the 
country. Recently a muchacha, or female 
servant, came into the court room requesting 
the Judge of the Special Court to call up the 
case of three ladies who had been some time 
under the charge of cutting off the hair of 
the complainant, and whipping her, the al- 
leged cause of such discipline being that the 
servant wished to leave, or did leave, their 
service against their will. 

On leaving the courtroom Saturday, the 
judge of the Special Court noticed at the 
head of the stairs, a woman with two little 
children and a babe in her arms. Orr inquiry 
it was ascertained that the 
walked in from her pueblo, eight miles: dis- 
tant, with her children, to learn the fate of 
her husband, without whom, she said, the 
children would starve. There seemed but 
little danger of immediate starvation, as the 
children were plump enough to exist some 
time on accumulated fat, and were in the 
fashion of the country, in having an ex- 
tremely limited wardrobe. The case illus- 
trates, however, the situation in this Island. 
The husband and father of this wretchedly 
poor family has been in prison seven months 
without it being determined whether he is 
guilty of any crime, 

A case was reported to me the other day 
which would be ludicrous were it not so 
serious, especially for the victim. Some eight 
or nine months ago a fellow was arrested and 
kept in prison seven months; at the expira- 
tion of that period he was liberated, there be- 
ing nothing against him, the evidence show- 


woman had 


| ing that he was arrested for being out after 
hours, but not guilty even of that offense, for 
at the time of his detention he was going to 
his work at five o’clock in the morning. In 
the meantime, however, his wife had married 
another man and squandered his wealth, con- 
sisting of three hundred dollars; and now, 
as a consequence of going to his work at 
too early an hour, not a common fault with 
the Philippino, he wanders, wifeless and 
penniless, a fugitive in the land. I am hasty 
in stating that early work is uncommon with 
the natives; I should have remarked that too 
great diligence was not a frequent failing 
with them. To do them justice, they are 
early risers, and commence the day’s work 
at an early hour, taking a long rest or siesta 
at noon. In the case just cited the fault was 
with an ignorant sentinel, in making the ar- 
rest, and much more in a judicial system, or 
rather procedure, that permits an innocent 
man, or any person accused of crime to lie 
in prison several months without a hearing. 

The common people are exceedingly ig- 
norant, as may be expected, and in some 
respects almost brutish, judged according to 
our standard of morality. A man _ was 
brought before the court charged with fal- 
sifying the records, and the progress of the 
trial showed that the defendant was the 
father of a child by his own daughter; sub- 
being about to 
marry, the defendant and his wife decided 
to adopt the child as their own, and with 
this intent caused it to be registered in the 
public registry of births as their own child; 
the prevailing law makes the act of falsify- 
ing the records so much more heinous an 
offence, that the crime of incest was ignored. 

Human life among this race seems of de- 
cidedly less consequence than social or in- 
dividual dignity. Ina case still pending be- 
fore the court, the defendant killed a woman 
by striking her three blows with a_ bolo, 
which national weapon is drawn freely on 
any and all occasions. In this particular in- 
stance the victim made remarks derogatory 
of the defendant, irritating to his punctilious 


sequently, the daughter 
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sense of honor; she called him a fool, which 
appellation, 1 am assured, is extremely of- 
fensive in the Visayan dialect, much more 
so than in Anglo-Saxon, being in fact, the 
most offensive term that can be used. This 
opprobrious epithet being hurled at the 
supersensitive Malay, he proceeded to 
avenge the insult by drawing his bolo and 
cutting the offender to pieces. 

A somewhat similar case was before the 
court a short time since, wherein the out- 
raged party, as the male head of the family, 
found it necessary for the proper maintenance 
of his dignity to nearly sever the cheek and 
ear of one of the female relatives who had 
talked about him among the neighbors and 
personally called him names, and, when ex- 
postulated with, had actually passed her 
fingers derisively between his lips. This 
mark of contempt was more than Malay 
human nature could endure, so drawing the 
ever ready national weapon, he taught the 
younger female member of the family a les- 
son in manners by slashing her across the 
cheek, almost severing the lobe of the left 
ear, and leaving an indelible brand on the 
face. 

The mass of the people are by no means 
devoid of sensibility. Not many days since 
a fellow appeared for trial, whose looks were 
evidence against him,—a dark, sullen, stolid 
iooking man. It seemed as though the 
bolo just naturally fitted to his grasp, a veri- 
table descendant of the old time Malay 
pirates, who with creese between their teeth 
swarmed up the sides of the good brig 
Betsy, as she lay becalmed in the Sulu Seas 
seventy years ago, and massacred our grand- 
fathers, or were sunk with their proas while 
attempting such massacre, by the old fash- 
ioned brass six-pounder on the good brig’s 
deck. ° Well, it turned out that the evidence 
failed to show much of anything against the 
defendant, and before he was _ released, 
the court spoke a few words of counsel or 
admonition, which were duly interpreted by 
the provincial fiscal. As mention was made 
of his home, the tears started into his eyes, 
giving evidence that looks are deceptive with 





this people. As a class, they are extremely 
fond of their homes, so much so, that when 
employed by the government to work on the 
railroad at a distance from their homes, they 
soon become homesick, for which reason so 
many desert that it was a serious question 
to procure an adequate labor supply for the 
public works. To obtain the services of a: 
Philippino, and feel secure in such service, 
one should take the wife and family, as well 
as the husband and father, and then should 
take out a policy of insurance in order to 
enjoy a complete sense of safety. 

The questions propounded to a witness 
would stagger an American lawyer unaccus- 
tomed to the procedure in vogue. What 
would the practitioner at home think to hear 
the prosecuting attorney begin his examina- 
tion of a witness by the interrogation, “Why 
did you hit Antonio Maceo over the head 
with a bolo, thereby causing his death?” 
After the new code goes into operation, the 
Spanish and Philippino lawyer will be al- 
most absolutely helpless; before a jury they 
would be as helpless as a child. The systems 
are in some respects very dissimilar, es- 
pecially as to pleading and the manner of 
taking testimony, in which respects the legal 
system and procedure are as dissimilar as 
the English and Spanish languages. Under 
the existing law, while the code is, or shortly 
will be, American, the language of the 
courts is Spanish, and will continue to be 
such until the year 1906. So under existing 
conditions, the burden of learning a new 
language is on the American lawyer, that of 
learning a new system of legal procedure on 
the native and Spanish attorney. 

In some respects, the Spanish code in 
force here is excellent in theory, its pro- 
visions being drawn with extreme care. It 
is probably true, as frequently remarked, that 
the evils under the Spanish regime were not 
in the laws, but in their administration, and 
in the procedure, which was attended with 
infinite delays and exorbitant cost to the 
litigant. 

The legal conscience is not over sensitive 
in matters regarding the interests of the at- 





Legal Conditions in Island of Negros. 


23 





torneys as a class, who seem to have been a 
close corporation in the enjoyment of ex- 
clusive privileges. Under the existing law, 
a disputed attorney’s bill is by the court re- 
ferred to two lawyers for determination. 
Such a disputed claim was recently referred 
by the Special Court to two members of the 
local bar, one of the referees being an 
American lawyer lately arrived in the Island, 
the other a native practitioner. The attorney 
from the United States reported that in his 
opinion the fees charged were excessive, 
recommending as the proper recovery an 
amount considerably less than asked. The 
native lawyer, one of the best and most re- 
liable men in the Island, recommended the 
payment of the amount in full. While not 
directly approached himself, a friend of the 
American lawyer was given to understand 
that a hundred dollars was at his disposal in 
case he changed his finding; the friend, 
knowing the man, let it be understood that 
such offer would prove useless. While the 
matter was pending, one of the prominent 
attorneys of the bar remarked that there was 
an understanding among the attorneys that 
when the question of disputed attorney fees 
was submitted to two of their number ac- 
cording to law for determination, the amount 
charged would either be increased or re- 
main unchanged. 

A hard looking defendant was before the 
court on the charge of rape. The evidence 
against him was very strong, the testimony 
of the victim, her mother, and a young man, 
all concurring and showing that the accused 
entered the room where the girl and her 
mother were sleeping, that he took her by 
the hair and dragged her from the room and 
down the stairs, and forced her to go with 
him into the sugar field, where he obliged 
her to yield to him by force, threatening her 
with a dagger. When the mother interfered 
he threatened her with the same weapon, 
and prevented interference by a young man 
who was sleeping in the house, in the same 
manner; at least, the testimony of the latter 
was that when he attempted to interfere, the 











accused threatened him with a dagger. 
This evidence was contradicted only by the 
accused in a rather weak denial of employing 
force. The case made by the evidence was 
about as strong as could be made, and es- 
tablished a most diabolical case of rape. At 
the termination of the evidence the attorney 
asked the somewhat startling question of the 
mother, “Do you forgive him?” As any 
question is likely to be propounded to a wit- 
ness, and an objection on the part of oppos- 
ing counsel is almost unknown, the Court 
supposed it merely an erratic interrogation 
put by counsel for the defense, with the de- 
sign of mollifying the court and mitigating 
the penalty. The sequel proved, however, 
that the question was by no means a trifling 
one, and the answer that forgiveness was 
granted was followed by a request for the 
release of the accused, in accordance with 
the provision of the existing code that where 
the offence is condoned by the subsequent 
pardon of the offended party, the accused is 
to be discharged, and in case he has been 
tried and sentenced, the unexpired portion 
of the penalty is to be remitted whenever 
such pardon is granted, the criminal action 
being, under the Spanish law, considered a 
personal one which drops whenever con- 
doned by the pardon of the individual inter- 
ested, or the marriage of the parties. 

One of the most common crimes during 
the past two years is “Robbery in Bands,” 
as expressed in the Spanish. The Island has 
been infested by roving bands of petty 
thieves or robbers, who were in the habit of 
attacking houses, tying up the occupants, 
or terrorizing them, and taking away what- 
ever they could find. Generally these raids 
were bloodless and unaccompanied with any 
great degree of force, and the property stolen 
of small value, being a little rice and some 
article of clothing, and if the robbers came 
across any hoarded silver dollars of course 
they would be appropriated. 

There is an element of the pathetic in 
these petty robberies, for the people have 
been, and still are, wretchedly poor. In one 
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case the defendant admitted his guilt, but 
said that he was so poor that he stole the 
food to satisfy his hunger. In this species 
of crime it is often difficult to detect the 
real offender, the defendant pleading in de- 
fense that he was forced by the gang to go 
along with them, and that he escaped from 
them as soon as possible, which statement is 
by no means improbable, since in the past 
unsettled times such lawless bands were in 
the habit of impressing the laborers of the 
vicinity, probably for the purpose of swell- 
ing their command, to give them importance 
or the semblance of power. In this country 
it is hard to get at the reality of matter, de- 
ception being a second nature of the people. 

Bands of robbers, somewhat similar to the 
Italian banditti, have existed from time im- 
memorial. They form no part of the in- 
surgent forces, but infested the country long 
previous to the insurrection against Spain, 
and may continue to frequent the woods and 
mountains long after the suppression of the 
United States, 
consumma- 


insurrection against the 
though their extirpation is a 
tion devoutly to be wished, for the common 
good of the community, and particularly for 
the reason that it will be difficult to estab- 
lish permanently new political institutions 
until peace and tranquility are completely 
maintained throughout the Islands. 

In some instances atrocious crimes are 
Only yes- 
Court 
charged with being accomplices in the crime 


committed by the outlaw bands. 


terday two men were before the 


of murder. The defendants were members 
of a band of robbers under the leadership of 
one Felix. The chief sent one of the num- 
ber named Mariano to buy rice, entrusting 
him with one and a half pesos for that pur- 
pose; at a late hour Mariano returned with- 
out the rice, stating that he had lost the 
money gambling: thereupon the chief or- 
dered him to be held by one or two of the 
band, which was done; he struck him across 
the neck with his bolo, another of the gang 
stabbing him in the body. In another case 
the father of the family was held or tied up 








and tortured by applying a lighted torch to 
his naked body, after which he was taken 
out of the house and killed. 

This Island has never been the scene of 
regular insurgent operations. Shortly after 
the uprising against Spain, in November 
1898, a constitution and frame of govern- 
ment prepared in the Island of Negros was 
sent to Washington, with the request that it 
be adopted as the government for the 
Island. This system acknowledged the sov- 
ereignty of the United States, and was, per- 
haps, in a general sense acceptable to the 
Government at Washington, but in the then 
existing political conditions it was consid- 
ered best to establish a semi-civil govern- 
ment, subordinate to the military authority 
at Manila, which was done, such govern- 
ment continuing in operation until super- 
seded by the present government established 
by the Philippine Commission. Previous 
to the government established under the 
Military Governor at Manila, the people of 
the Island had set up an independent gov- 
ernment, having no connection with that 
of Aguinaldo, Juan Areneta, a prominent 
native, being the first governor. This gov- 
ernment, however, was short lived, giving 
place in a few months to that above referred 
to, established by order from Washington. 

The Island of Negros has an area of 3467 
square miles, with a population of about 
500,000. It is said to be the richest island 
of the Archipelago, the principal product 
being sugar, in the cultivation of which, I 
presume, it is in advance of any other section 
of the country. It is a narrow island, being 
some 130 miles long from north to south, 
with a ridge of mountains extending through 
the middle. These mountains are heavily 
wooded, the hills and forests affording refuge 
to outlaw bands that infest the country and 
do great damage to the sugar plantations, 
as well as keeping the people terrorized or 
in a condition of disquietude. The chief of 
the mountaineer outlaws is a man known as 
Papa, or Pope, Isio, who seems to be a sort 
of veiled prophet among them, having the 
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. 
power to bestow amulets which will turn 
aside any bullet, and render the wearer im- 
pervious to any of the enemy’s weapons. It 
is true that wearers of the charmed insignia 
have been shot by bullets from the Crag or 
Mauser, but the victims uttered the ex- 
clamation, “Ah! ah!” when the bullet struck 
him, which broke the charm, the wearer of 
which must preserve silence. 

The followers of Papa Isio seem to be the 
destitute, the discontented, the outlaw, per- 
haps refugees from the insurgent bands of 
neighboring islands, and from the robber 
bands that have, during the past two years, 


roamed over the island. They seem to be 





| controlled largely by an agrarian sentiment, 


believing that if the large sugar haciendas 
are broken up, the land will be divided into 
small holdings for the benefit of the people. 
To this end they endeavor to discourage the 
planters by swooping down on the planta- 
tions, destroying the cane, and burning the 
sugar mills. Great loss has been sustained 
by some of the large sugar raisers by these 
incursions, especially by the Spanish land 
owners, against whom their attempts seem 
particularly directed, and who, for some 
reason, appear to have incurred their special 


enmity. 





THE LEGAL STATUS OF THE MOTHER-IN-LAW. 


UNDERSTAND that it has been finally 

decided by the Supreme Court of this 
State that the relation which existed between 
the whale and Jonah was that of landlord 
and tenant; and there are a number of 
very respectable authorities who seem satis- 
fied to put Jonah and the mother-in-law on 
the same footing. With this I cannot agree. 
While it is true that many a man looks upon 
his mother-in-law as a sort of Jonah, that 
ought to be expelled from the bosom of his 
family and sent elsewhere to lay down the 
Gospel, still there are important differences 
between the two cases. In the first place, a 
man’s mother-in-law enters his house on her 
own invitation, whereas Jonah was taken in 
and against his will. In the second place 
Jonah’s entry was preceded by a violent 
storm, whereas in the case of the mother-in- 


law the storm usually follows. In the third 








place, Jonah was cast out by the whale after 
a few days without even the formality of a 
notice to quit, whereas there is not a case 
on record where a man ever successfully got 
rid of his mother-in-law. And finally, the 
son-in-law is not a whale, but a very small 
fish, in the presence of his mother-in-law. 
Because of the ill-feeling sometimes, unfor- 
tunately, existing between the two, some 
have thought that she sustained her position 
in the family by a sort of feudal tenure, 
while others have put her down as a tenant- 
at-will, and this latter is possibly correct, it 
being understood that the will is her own. 


. But whatever her legal status may be, it is 


now well settled that the mother-in-law is one 
of the ordinary hazards of the matrimonial 
enterprise, and therefore an assumed risk.— 
Charles N. Travous, before Illinois State 


ats 
| Bar Association. 
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A CENTURY OF ENGLISH JUDICATURE. 
xt. 
By VAN VECHTEN VEEDER. 


HOUSE OF LORDS. 


HE membership of the House of Lords 

as a judicial tribunal is confined by the 
Judicature Act to Lords of Appeal, i.c., the 
Lord Chancellor of Great Britain, a Lord of 
Appeal in Ordinary (limited to four), or a 
Peer of Parliament who has held high judi- 
cial office. High judicial office means the 
office of Lord Chancellor of Great Britain 
or Ireland, a paid judge of the Judicial Com- 
mittee of the Privy Council, or a judge of 
one oi the Superior Courts of Great Britain 
or Ireland. 

The House of Lords as a judicial tribunal 
has reached its highest usefulness under the 
Judicature Act. With a membership de- 
fined by statute, with a reasonable assurance 
of regular attendance brought about by re- 
lieving the Lord Chancellor from his ancient 
duties as a judge of first instance, the ap- 
pointment of paid judges as lords in ordinary 
and the elevation to the peerage of several 
eminent and experienced judges, the compo- 
sition of the court has given entire satisfac- 
tion. In sheer ability, with Cairns, Selborne 
and Hatherley in equity and Blackburn, 
Bramwell, Watson and Herschell in common 
law, no other English court in any similar 
period of its history has ever equalled it. 

During this period there have been only 
four chancellors, Cairns, Her- 
schell and Halsbury. Cairns until 
1885, and Selborne and Herschell (who was 
chancellor first in 1886), almost to the end 
of the century. 

The most distinguished English lords 
have been Blackburn, Bramwell, Penzance, 
Field, Macnaghten' and Davey. Untimely 


Selborne, 
lived 


‘Solomon zv. Solomon (1897), A. C. 22; Ooregum 
Gold Mining Co. v. Roper (1892), A. C. 125; Norden- 
felt 7, Maxim-Nordenfelt Co. (1894), A. C. §35: Tailby z. 
Official Receiver, 13 A. C. 523; Trevor v7. Wentworth, 
12 A. C. 409; Drummond z. Van Ingen, 12 A. C. 284. 





death deprived the court of the services of 
three of its most promising members, Han- 
nen, Bowen and Esher. 

Waison was the ablest of the Scotchmen, 
the others being Gordon and Shand. 

O’Hagan ranks at the head of the Irish 
contingent,? which includes Fitzgerald, Ash- 
bourne and Morris. 


In his obituary eulogy on Lord Selborne 
in the House of Lords Lord Rosebery 
happily compared Selborne with those 
great ecclesiastics by whom equity was 
originally administered. “There was some- 
thing in his austere simplicity of manner 
which recalled those great lawyers of the 
middle ages who were also Churchmen, for 
to me Selborne always embodied that great 
conception and that great combination.” 
Selborne (1872-74; 1880-85) was not only, 
like Cairns, an ardent churchman; he had 
something of the ecclesiastical cast of 
mind and impassive manner. But he had 
also that intuitive insight into legal princi- 
ples and power of grasping and expounding 
facts which is the certain test of legal genius. 
He possessed in rare combination intellec- 
tual gifts, penetrating acumen, flawless logic 
and matchless erudition. He had an aston- 
ishing memory and the ability to arrange with 
accuracy and order the most complicated de- 
tails. Withal he had the habit of patient 
industry without which intuitions are deceit- 
ful and gifts of exposition vain. 

The terms in which a contemporary ob- 
server described his characteristics at the bar, 
bring out clearly the elements upon which 
his success was founded. “At this time 

2 Maddison wv. Alderson, 8 App. Cas. 467; Whyte 2 


Pollock, 7 do. 400; Rossiter 7. Miller, 3 do. 1124; River 
Wear Commissioners v. Adamson, 2 do. 743. 
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there were three great advocates before all 
others, Bethel [Lord Westbury], Palmer 
[Lord Selborne], Cairns. Each of them had 
his own points of superiority, though each 
was very good at all points. Cairns excel- 
led in strong common sense and broad, lucid 
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the flank of a hostile position taken up by 
the court, such as Bethel would have attacked 
in front; rounding off an angle here, atten- 
uating a difference there; bringing some 
previously neglected portion of the case into 
relief, relegating others to the background, 








LORD O’HAGAN. 


arrangement of facts; Bethel in force of 
exposition and direct attack on his opponent, 
whether counsel or judge; Palmer in power 
of work, in knowledge of his briefs, in ready 
memory and vast resources of case law, in 
subtlety and great skill in addressing himself 
to unforeseen emergencies. He could per- 
form the most difficult operations of strategy, 
changing front in the face of the enemy. 
It was an admirable sight to see him turning 





and so restoring the battle. What gave 
Palmer the superiority in these movements 
(apart from the great versatility and adap- 
tability of his mind and his complete com- 
mand of temper) was above all his perfectly 
accurate and ready knowledge of every de- 
tail of his case.” 

His marked characteristic as a judge was 
his profound knowledge of case law and his 


masterly dealing with it. In this respect he 
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has seldom been surpassed. It was_ his 
habit to extract the ruling principle of prior 
decisions, and then to trace the development 
of the branch of law under 
(Aylesford v. Morris, 8 Ch. App. 484; Noble 
v. Willock, 8 Ch. App. 778). From his con- 


discussion. 


reasoning on a matter collateral to the main 
issue. This undue prominence of matters 
of minor importance and trains of reasoning 
running off into collateral matters, explains 
the absence of proportion which character- 


izes some of his work. But his statements 
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LORD FIELD. 


servative regard for precedent he was es- 
sentially a sound judge. He was inferior to 
Cairns in terseness, clearness and force be- 
cause he indulged himself in his remarkable 
gift of subtlety. Beyond certain limits 
subtlety ceases to be desirable in the expo- 
sition of practical rules of human conduct. 
While many of his opinions are master- 
pieces of luminous reasoning, he had too 
often a habit of pursuing a fine train of 





of legal propositions are carefully worded 
with a far seeing regard for the future, and 
probably from no other judge’s decisions 
could be obtained so few hasty, ill consid- 
ered dicta. 

Although he was great in council and 
dextrous in debate, he did not display in 
political life the adaptibility 
which was so conspicuous in Cairns. Insome 
ways he would seem to have been better 


marvelous 
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equipped in this direction than his great rival. 


and fetch his arguments from considerations 
He had larger and more genial sympathies, 


too purely moral and speculative to exert 
any considerable influence on public opinion. 
| Hence the arguments by he at- 


and his flowing, diffuse and digressive style 


was more apt to impress the mass of people which 


LORD HANNEN. 


concentrated manner of 
But his ecclesiastical subtlety again 
hampered his The stream of 


didactic moral sentiment which runs through 


than the highly tempted to support a conclusion were often 
Cairns. far more conspicuously vulnerable and fa 
influence. more offensive to his adversaries than the 


conclusion which he used them to establish. 


all his work is in itself an admirable quality; 
but he was apt in his speeches to quit the 
special ground for which they were intended, 





As a law reformer alone Selborne would 
take high rank in legal history. The great 


law reforms of Brougham in 1832 and sub- 
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sequent years had been followed at fitful in- 


tervals by the great body of legislation 


which from 1847 onwards, under the guid- 


ing ability by which alone such revolutions 
are accomplished." 
When Lord Blackburn (1876-87) was ap- 


LORD DAVEY. 


ance of Cranworth, Westbury and Cairns, | 
had eradicated most of the perversities of 
sut the radical 


the old procedure. most 


and comprehensive legal reform of the cen- | 


tury was accomplished by Selborne in the 
passage of the Judicature Acts. He com- 
bined the patient diplomacy and command- 


pointed one of the first Lords of Appeal in 
Ordinary the Judicature Act it 
afforded satisfactory evidence to the profes 
sion that a new era in the court of final 
appeal had in reality begun. Blackburn had 


*Some of Selborne’s more important opinions are: 
Maddison wv. Alderson, 8 A. C. 467 (statute of frauds) ; 
Debenham v. Mellon, 6 A. C. 24 (wife’s necessaries) ; 


under 
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given abundant evidence of his complete 
mastery of the common law, and he soon 
showed that his grasp of Scotch and colonial 
and ecclesiastical law was no less strong. 
In chancery appeals he did not hesitate to 
express independent but he was 
naturally overshadowed by the authority of 
Cairns and Selborne. In common law ap- 
peals he was a recognized autocrat. It was 
not until the last year or two of Blackburn’s 
service that Watson began to take a promi- 
nent part in English appeals, and the 
sturdy Bramwell did not become a member 
of the court until 1882. One may venture 
to say, by way of comparison, that this was 
the ablest period of Lord Blackburn’s judi- 
cial service. 

Lord Watson (1880-99) was not only the 
ablest judge contributed by Scotland to 
the House of Lords; he was one of the most 
remarkable judicial characters of his time. 
In the domain of Scots law, to which his 


views, 


predecessors had mainly confined their at- 
tention, he displayed at the outset his emi- 
nent qualifications for judicial office. But 
Lord Watson was not content to play a 
minor part. He proceeded to study English 
iaw; and as his confidence in his knowledge 
increased the modest expression of opinion 
which he had been wont to give in his 
earlier cases gave way, shortly before Black- 
burn’s retirement, to those masterly expo- 


Dalton v. Angus, 6 A. C. 740 (easements); Sewell z. 
Burdick, 10 A. C. 74 (bill of lading); Pearks v. Moseley, 
5 A.C. 714 (bequest); Lyell v. Kennedy, 14 A.C. 448 
(real property); Sturla v. Freccia, 5 A. C. 623 (evidence) ; 
Speight v. Gaunt, 9 A. C. 1 (trust); Bank of England z. 
Vagliano (1891), A. C. 107; Duncan v. Wales Bank, 6 
A. C. 8 (bill of exchange); Harvey v. Farnie, 8 A.C. 43 
(Scotch divorce); Mackonochie v. Penzance, 6 A. C. 424 
(ecclesiastical law); Whyte v. Pollock, 7 A. C. 400 (will) ; 
Mayor of London v. London Bank, 6. A. C. 393 (attach- 
ment); Mersey Steel Co. v. Naylor, 9 A. C. 434 (con- 
tracts); London, etc., Ry. v. Truman, tr A. C. 45; Drum- 
mond v. Van Ingen, 12 A. C. 284, Ewing v. Orr-Ewing, 
10 A. C. 499; Minors v. Battison, 1 A. C. 428; Sarf v. 
Jardine, 7 A.C. 345; Singer Mfg. Co. v. Loog, 8 A.C. 15; 
Kendall v. Hamilton, 4 A. C. 504; Brogden v. Met. Ry., 
2 A. C. 666; Capital and Counties Bank v. Henty, 7 A. 
C. 741; Erlanger v. Phosphate Co., 3 A. C. 1218; Dublin 
Ry. Co. v. Slattery, 3 A. C. 1155; Lyon v. Fishmonger’s 
Co. 1 A. C. 662; Clyde Navigation Co. v. Barclay, 1 A. 
C. 790; Bradlaugh v. Clarke, 8 A. C. 345; Foakes v. 
Beer, 9 A. C. 605; Earl of Aylesford v. Morris, 8 Ch. 
App. 484; Ex parte Watkins, 8 Ch. 520; Cooper v. 
McDonald, 16 Eq. 258; Avers v. Jenkins, 16 Eq. 275; 
Freke v. Lord Carbery, 16 Eq. 461. 











sitions of English law for which, after the 
death of Herschell, he was unrivalled by any 
of his associates. It is only necessary to 
mention in support of this statement such 
cases as Smith v. Baker, Allen v. Flood, Clarke 
v. Carfin Coal Company, Solomon v. Solo- 
mon, Macdonald v. Whitfield, Nordenfelt v. 
Maxim-Nordenfelt, and Mogul Steamship 
Co. v. McGregor. His long and _ splendid 
service in the Judicial Committee of the 
Privy Council would alone place him in the 
front rank of modern judges. 
in Le Mesurier v. Le Mesurier and Abdul 


His opinions 


Messih v. Fassa, on the intricate subject of 
domicile, to cite only two examples, are as 
luminous as they are exhaustive. In eccle- 
siastical appeals, also, Presbyterian though 
he was, he took a prominent part. 

His knowledge of English case law was, 
under the circumstances, extraordinary ; yet 
it can hardly be said to have exceeded his 
grasp of principle and certainty of judgment. 
Witness his sensible and suggestive reflec- 
tions in refusing to adhere to a strict ob- 
servance of the old doctrine with respect to 
restraint of trade: “A 
based upon grounds of public policy, how- 


series of decisions 
ever eminent the judges by whom they were 
delivered, cannot possess the same binding 
authority as decisions which deal with and 
formulate principles which are purely legal. 
The course of policy pursued by any country 
in relation to and for promoting the inter- 
ests. of its commerce must, as time advances, 
and as its commerce thrives, undergo change 
development causes 
which are altogether independent of the ac- 
In England, at least, it 
is beyond the jurisdiction of her tribunals 
to mould and stereotype national policy. 
Their function when a case like the present 
is brought before them is, in my opinion, not 


and from various 


tion of its courts. 


necessarily to accept what was held to have 
been the rule of policy a hundred or a hun- 
dred and fifty years ago, but to ascertain, 
with as near an approach to accuracy as 
circumstances permit, what is the rule of 
policy for the then present time. When that 
rule has been ascertained it becomes their 








luty to refuse to give effect to a private con- 


tract which violates the rule and would, if 
judicially enforced, prove injurious to the 
community.” Nordenfelt v. Maxim-Norden- 
felt, (1894) A. C. 514. 


He rendered invaluable’ service to 
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But the existence of a bad motive, in the 
case of an act which is not in itself illegal, 
will not convert that act into a civil wrong 
A wrongful 
act done knowingly with a view to its in- 


for which reparation is due. 


jurious consequences, may, in the sense of 


LORD WATSON 


eliminating the ele- 
ment of motive in civil wrongs. Nothing 
could be clearer than his exposition 
of this question: “Any invasion of the civil 


English law in 


rights of. another person is in itself a legal 
wrong, carrying with it liability to repair its 
necessary and natural consequences, in so 
far as these are injurious to the person whose 
right is infringed, whether the motive which 
prompted it be good, bad or indifferent. 





law, be malicious; but such malice derives 
its essential character from the circumstance 
that the act done constitutes a violation of 
the law. There is a class of cases which 
have sometimes been referred to as evidenc- 
ing that a bad motive may be an element in 
the composition of a civil wrong; but in 
these cases the wrong must have its root in 
an act which the law generally regards as 
illegal, but excuses its perpetration in cer- 
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tain exceptional circumstances from con- 
siderations of public policy. These are well 
known as cases of privilege, in which the 
protection which the law gives to an indi- 
vidual who is within the scope of these con- 
siderations consists in this—that he 
with immunity commit an act which is a 
legal wrong and but for his privilege would 
afford a good cause of action against him, 
all that 
privilege and entitle him to protection being 
that he shall act honestly in the discharge 


may 


is required in order to raise the 


of some duty which the law recognizes and 
shall not be prompted by a desire to injure 
the person who is affected by his act. Ac- 
cordingly, in a suit brought by that person, 
it is usual for him to allege and necessary 
for him to prove an intent to injure in order 
to destroy the privilege of the defendant. 
But none of these cases tend to establish 
that an act which does not amount to a legal 
wrong, and therefore needs no protection, 
can have privilege attached to it; and still 
less that an act in itself lawful is converted 
into a legal wrong if it was done from a bad 
motive.” 

To literary form and refinement of style 
Lord Watson appears to have been wholly 
Clear, direct and compact in 
expression, his opinions are nevertheless not 


indifferent. 


without charm from their simplicity of diction 
and the occasional use of the quaint legal 
Probably 
the best expression of this is his interesting 
opinion in the matrimonial case of Mac- 
kenzie v. Mackenzie, (1895) A. C. 384. 
“There can be hardly a more odious form 
of cruelty,” he says in one place, “than a 
deliberate attempt to wound the feelings of 
a mother through her affection for her in- 
fant child. It is nevertheless true that the 


phraseology of his native land. 





law of Scotland permits a married man to 
gratify his taste for that species of Cruelty, 
subject to these conditions, that it must be 
practiced upon his own wife, and that he 
must stop short of injuring her health of 
mind or body or of rendering her existence 
intolerable. How far he can carry his ex- 
the limits so 
prescribed, and thereby becoming guilty of 
legal saevitia, must depend very much upon 
the circumstances of the case, and, in par- 
ticular, upon the victim’s capacity of endur- 
1 


periments without exceeding 


ance. 

Lord Watson’s homely appearance gave 
little indication of his powerful intellect. 
He looked more like a genial country squire ; 
indeed, we have his own assurance that his 
ambition did not extend beyond a quiet 
country life. Otherwise indolent, his extra- 
ordinary assiduity in the discharge of his 
judicial functions is the more remarkable 
since it was prompted solely by sense of duty. 


? Lord Watson’s ablest efforts are : 

English Appeals: Allen v. Flood (1898), A. C. 1; 
Smith v. Baker (1891), A. C. 325; Scholfield v Londes- 
borough (1896), A. C. 514; Johnson wv. Lindsay (1891), 
A. C. 371; Nordenfelt v. Maxim-Nordenfelt (1894), A. 
C. 514; Mogul Steamship Co. v. McGregor (1892), A. C. 
52; The Bernina, 13 A. C. 1; Solomon v. Solomon 
(1897), A. C. 22; Trevor v. Whitworth, 12 A. C. 409; 
Bank of England v. Vagliano (1891), A. C. 107 ; Ooregum 
Gold Mining Co. v. Roper (1892), A. C. 25; Tailby 7. 
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HOW TORTURE WAS ABOLISHED IN FRANCE. 


By GEORGE 


P to near the close of the eighteenth 
century the laws of France were bar- 
barously severe. When the celebrated jurist 
Le Page was appointed president of one of 
the highest courts, he endeavored to have the 
rigor of these laws mitigated, and especially 
he sought to have abolished the statute per- 
mitting torture to be applied to suspected 
or accused persons. 

His colleagues, however, were for re- 
taining the torture and employing it as 
often as occasion required. This stirred 
up bad feeling between M. le President and 
his associates, who did not hesitate to accuse 
him of seeking popularity at the expense of 
duty. The result of this quarrel was that the 
laws were enforced even more rigorously 
than before, and as it was M. Ie President’s 
duty to pronounce the harsh decrees formed 
by his colleagues, he found himself in a 
position racking both to his pride and his 
sympathies. But he was resolved that 
torture should be abolished, and at length 
he hit upon a plan to save France from a 
continuance of this disgrace. 

M. le Page had a foster-sister, Francoise, 
a beautiful young girl, who about this time 
had come to Paris and been installed in his 
house. One day after she had been there a 
few weeks, M. le Page missed a gold snuff- 
hox ornamented with diamonds, an article 
he set much store upon as a family heirloom. 
A great stir was made over the loss, and at 
length the public prosecutor was called in 
to make a thorough search. He did not have 
to go far, the missing snuff-box was found 
concealed in the bottom of the foster-sis- 
ter’s trunk. Her guilt was plain. She was 
arrested and haled before the judges for trial. 
M. le Page’s colleagues, relying as they said 
on his absolute impartiality, caused him to 
preside, as though the case were any other. 


H. WESTLEY. 


Francoise being examined denied every- 
thing. With pale, tearful face she told them 
of her innocence, declaring that she had had 
not even the thought of such a crime, and 
calling upon her foster-brother to save her 
from the disgraceful imputation. But M. le 
Page remained apparently unmoved by her 

_ pleading, and coldly commanded that the 
| torture be used to extract the truth from her. 
This was immediately done. The girl’s arm 
was bared and the terrible instrument ap- 
plied to her hand. 
ened, crushing her poor fingers, she shrieked 
with agony. Still M. le Page let the fearful 
ordeal go on, though great drops of sweat 
upon his face showed how he was suffering. 

At length the unfortunate girl could stand 
no more. She cried out that she was guilty 
and then sank upon the floor unconscious. 

That evening there was a ball given at 
court. M. le Page appeared there and sought 

| an interview with his Majesty Louis XVI. 
“Sire,” said he, kneeling before the king. 
| “Sire, this day my foster-sister has been ac- 
cused of theft, and being put to the torture 
has confessed the crime.” 

“ Very well, she must suffer for it.” 

“But, sire, this theft was an invention of 
my own.” 

The king recoiled with horror. 

“How! What means this?” he exclaimed. 

“Sire, I wished to prove to France that the 
torture is a source of the most frightful in- 
justice—the destroyer of truth and inno- 

To this cause I have sacrificed the 
Oh, let 


As the screws were tight- 


cence, 


| being whom I love best on earth. 
| her trials, sire, be not in vain!” 

The king placed his hand on his forehead; 

his great officers stood by. Turning to them, 


he said: 
“From this hour let torture no more dis- 
grace the laws of France.” 





The Green Bag. 





A SEQUENCE IN CRIME. 


By H. GreRALD CHAPIN. 


crime as an abstract 
must inevitably look upon 
Carlyle W. Harris with mixed feelings of 
admiration “He hath 
lained villany so far that the rarity redeems 


student of 


HE 
science 
and_ horror. outvil- 

him.” 

For originality of conception the murder 
of Helen Potts has seldom been equaled. Its 
discovery was due only to a rare combination 
of events, so rare, indeed, as to almost war- 
rant belief in the interposition of an over- 
ruling power, call it Nemesis, Eumenides, 
Kismet, you will, <A 
careful examination of the plan, as originally 
outlined, reveals flaws so few as to make 
success almost a certainty. These considera- 


Providence—what 


tions, however, are more for the criminolo- 
gists. When we come to view the matter 
from a more human standpoint we see a 
crime so hideously diabolical that we are 
forced almost to believe in the insufficiency 
of human punishment. One can imagine 
only the most frightful of Dante’s tortures 
continued throughout eternity as a worthy 
expiation. In perusing the case as set forth 
in Volume 136 of the New York Court of 
Appeals Reports, the close analogy is imme- 
diately presented which existed between the 
prisoner and Shakespeare’s Iago, the most 
masterly portrait of the polished villain ever 
sketched by the hand of man. 

The murder involved no great amount of 
Unlike the Holmes case, for 
instance, its keynote was simplicity. 

Carlyle W. Harris was born at Glens Falls, 
N. Y., in September, 1869, of good, though 
He was, 
therefore, not quite twenty-three years old 
brought to trial. His father and 
mother were not congenial and lived apart. 


intricate detail. 


by no means prominent, family. 
when 
The son, by mutual consent, was placed 


under the latter’s charge. After a short 
career as book agent he joined a second- 





class theatrical troop and spent two years 
playing minor parts. Then, through the 
influence of an uncle, Dr. McCready, the 
prominent New York doctor, he was entered 
at the College of Physicians and Surgeons as 
student of medicine. Of polished manners 
and prepossessing appearance, possessed of 
industry in a high degree, coupled with a 
considerable amount of ability, he made rapid 
progress. In the competition for a hospital 
appointment he stood at the head of between 
fifteen and twenty candidates. The position 
would have been his had it not been for the 
detection of the crime. Harris presented the 
not rare spectacle of mental ability coupled 
with moral imbecility. He is a type of what 
Lombroso would refer to as the instinctive 
criminal whose supreme selfishness stops at 
nothing to accomplish a desired end. Of 
strong animal passions, he was the self-con- 
fessed seducer of many young girls, never 
hesitating at crime to remove the evidence of 
guilt. 

In the summer of 1899, while living with 
his mother at Ocean Grove, N. J., Harris 
met Helen Potts. She was then in her nine- 
teenth year, a beautiful girl of affectionate 

and remarkably pleasing in 
During the remainder of the 
summer both Carlyle brother, 
McCready, called very frequently. Boating 
and tennis were the order of the day. The 
intimacy thus begun continued in the fall 
upon the return of both families to the city. 
Mr. and Mrs. Potts had few friends in town, 
and the Harris brothers were always wel- 
come guests at the Sixty-third street apart- 
ment. Helen attended the College of Music 
while Carlyle was pursuing his medical 
studies. So frequent did the calls become 
that Mrs. Potts was finally forced to request 
that they be made less often. No suspicion 
of the drama that was being played before 


disposition 
manner. 
and his 
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her very eyes ever presented itself to the 
mother. Helen, so far as appearances went, 
seemed equally fond of both brothers. 

On February 7 McCready invited the girl 
to visit the Stock Exchange with him on the 
following day. At the time appointed, how- 
ever, it was Carlyle who called. Stating that 
his brother was unable to leave his office he 
offered himself as an escort. Instead of 
carrying out their expressed intention the 
pair went before an alderman and were 
married under the assumed names of Charles 
Harris and Helen Neilson. The matter, it 
was agreed, should be kept secret. 

For a short time Harris continued to be 
no less assiduous in his attentions, and in the 
succeeding May followed the family of his 
wife to their summer home at Ocean Grove. 

Then came the inevitable finale—for one, 
the weariness which follows sated desire, for 
the other, the dumb, heart-sick pleading for 
a return of the banished affection. Fewer 
calls, an altered bearing, trifling disputes 
gave the usual indications of a passion, now 
gone forever. It was time, too, for the true 
character of Harris to be presented in a 
more open light through his arrest as the 
keeper of a house raided as disorderly. 

It was certainly necessary for Harris to 
keep on good terms with his victim. The 

could not remain. secret much 
His wife imposed but one condition 


marriage 
longer. 

to her consent to a crime which would, it 
was hoped, obviate the necessity for an 
immediate disclosure. For his sake would 
she suffer the pain and incur the danger, but 
some one, not necessarily her mother, must 
be told of the marriage, lest by the manner 
of her death there should be cast an un- 
deserved stigma upon her fair name. She 
had already learned to distrust her, hus- 
band’s promises. Miss May Schofield, a 
friend, was on a visit, and one afternoon a 
walk was proposed. After Helen and Carlyle 
had whispered together for a few moments 
the former announced that she had some 
letters to write and would join the others 
later. As they walked along, “Can you keep 


a secret?” Harris asked. 
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“Not if it is a very big one; don’t tell it to 
me, please,” was the laughing reply. 

“I wouldn’t, could I help it, but Helen 
insists.” 
You and 
[ guessed that ages 


“Then let me tell you the secret. 
Helen are engaged. 
ago.” 

“Perhaps you didn’t guess that we were 
married last February?” 

“You can't mean,” May exclaimed, “that 
you were secretly married and have told no 
one?” 

“I do mean just that. Do you suppose 
that I would have any one know of the mar- 
riage?” 

“If Miss Potts has not already told her 
mother I shall beg her to do so.” 

“You will do no such thing,” Harris de- 
clared, angrily. ‘‘I put you on your honor 
not to tell, for my prospects will be utterly 
ruined if this marriage is known. I would 
rather kill her and kill myself than have this 
marriage public. I wish she were dead and I 
were out of it.” 

“Carl Harris, even in anger you should 
not say such things in my presence.” 

They returned to the house in silence, and 
found Helen on the steps prepared to join 
them. 

“T have told her,” said Harris. “May will 
urge you, Helen, to tell your mother, but 
remember your promise.” 

Later in the afternoon the wretched wife 
accompanied her betraver. Returning pale 
and haggard, she went directly to her room, 
and did not appear again that day. 

Though with doubtless the best inten- 
tions, the criminal had performed his work 
but ill, for, in the latter part of June, Helen 
left for Scranton, Penn., where she remained 
a month at the residence of her uncle, Dr. 
Treverton. A second operation was neces- 
sary, and it was performed. 

In response to a telegram Harris came to 
Scranton and stayed there two days. If 
aught were needed to demonstrate his entire 
lack of affection for the cruelly wronged girl, 
his unfeeling demeanor would have been 


sufficient. To Dr. Treverton and another, 
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in conversation unprintable, he boasted of 
his ability to effect the ruin of chaste women 
through the use of drugs. In two instances, 
however, so he said, he had been obliged to 
submit to a marriage ceremony. He 
acknowledged the paternity of a child by his 
first wife, but confessed that in other in- 
stances he had removed all evidences of the 
illicit passion. 

Then came the Drew episode. While his 
sick wife was being nursed back to life at 
Scranton, Harris, name _ of 
Graham, was requested to leave the Webster 
House at Canandaigua, N. Y., because of 
his licentious behavior with a young girl, 


under the 


Queen Drew. 

“You had better marry some old gentle- 
man with lots of ‘mun,’” he told her; and 
upon her asking, “Well, what if I do?” he 
replied, “Oh, we can put him out of the way. 
You find the old gentleman and we'll give 
him a pill. IT can fix that.” 

After what had taken place in Pennsylva- 
nia the truth could not very well be kept 
concealed from Mrs. Potts. About a week 
before college opened, in the fall of 1890, 
met in New York and lunched 
To quiet suspicion Harris asked 


the three 
together. 
the mother to go with him to the office of his 
attorney, Mr. Davison. A copy of the mar- 
riage certificate (he had been careful to burn 
the original) was procured from the City 
Hall and given to Mrs. Potts, together with 
an affidavit, verified by Harris, in which the 


The 


mother insisted upon the performance of a 


fact of the marriage was fully set forth. 


religious ceremony. 

“There is nothing sacred to me in such a 
marriage as this,” she declared. 
“Well, I should say not,” her worthy son- 


‘ 


in-law answered. looked the old fellow up 


Ty 
I 
and he keeps a lager-beer saloon.” He 


cynically proposed that if she were tired of 
the match it could easily be broken and no 
one be the wiser. “I would call that legalized 
prostitution,” was the indignant reply. 
Harris succeeded in persuading her that 
it was best to place Helen in a well known 





school, “to fit her for the society I hope she 
may move in.” At his earnest request she 
wrote to Dr. Treverton, asking that he re- 
frain from making a threatened disclosure. 
For the time being the criminal had suc- 
ceeded in his policy of delay. 

On December 2 Helen entered the Com- 
stock School in Fortieth street, from which 
six weeks later her lifeless body was to be 
borne. 

Despite his temporary success the situa- 
tion of Harris was becoming one of increas- 
A confessed bigamist, the hero of 
numerous intrigues, he saw with affright the 


ing peril. 


ruin which a public announcement of the 
marriage would bring upon his head. Never 
had prospects in life fairer. Ac- 
knowledged leader of his class, protégé of 
an eminent physician, he had every reason 
to look forward to a career of increasing 


looked 


Such announcement could not, 
must not be made. After frantic efforts to 
secure a further postponement for two years 
(“that Helen take a course at 
Wellesley”), in January, he apparently ac- 
ceded to the demand of Mrs. Potts that a 
religious ceremony be performed on the 


brilliancy. 


might 


eighth of the next month, the anniversary 


‘ 


of their marriage, “if,” he wrote, “no other 
means of satisfying her scruples could be 
found.” 
the commission of a crime, which would, he 


It was then_that he resolved upon 


fondly believed, insure his safety forever. 

About this time, Dr. Peabody, professor of 
materia medica, delivered a course of lectures 
on poisons, in which the speaker laid par- 
ticular stress upon the difficulty of detection 
in cases where morphine had been used 
feloniously. To better illustrate his mean- 
ing samples of the drug were handed around 
in wide-mouthed bottles. The students 
passed these bottles from one to another, 
and were permitted to take out and examine 
the contents. 

On the 20th of January, the day following 
that on which a letter had been received from 
Mrs. Potts, fixing the date for the ceremony, 
the pharmacy of Ewen 


Harris went to 
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McIntyre & Sons and requested the clerk to 
put up two dozen capsules of oil of sandal 
wood. It was explained to him that it would 
take some time, possibly half an hour, to 
prepare them, whereupon Harris, being, as 





morphine, divided into six capsules. Power, 
the drug clerk, it was proved, carefully read 
it over, went to a poison closet and obtained 
the morphine, then a one-grain 
weight upon the scales and sufficient of the 


placed 





r 





“7 








CARLYLE W. 


he said, pressed for time, declined to wait, 
and stated that he would take six only, if 
they could be put up for him immediately. 
The remainder he promised to call for next 
day. He then took from his pocket a pre- 


signed “C. W. H., Medical 


This called for twenty-five grains 


scription, 
Student.” 
‘f sulphate of quinine and one of sulphate of 





HARRIS. 


He then called the at- 
tention of the second clerk, Manson, to this 


drug to balance it. 
fact, and Manson verified it. This checking 
process was required by office rules in all 
cases where poisons were used. The quinine 
was then measured, and the mixture stirred 
in a mortar. On one of the scale pans a 
capsule was placed, together with a weight 
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of four and a fraction grains, while an 
equivalent amount of the compound was 
placed on the other. Each capsule was again 
A direction to take 
order of Harris, 


weighed when filled. 
before retiring was, by 
written upon the box cover. 

We have described the process employed 
in some detail as it completely disproves any 
claim that death resulted through a drug- 
gist’s mistake. 

The criminal took the capsules home and 
removed the mixture contained in one, sub- 
stituting in its place pure sulphate of mor- 
phine, to the amount of at least five grains, 
a perfectly frightful quantity when it is con- 
sidered that half that amount is a lethal dose. 
This deadly pill he replaced in the box. The 
ease with which the fraud could be perpe- 
trated is apparent when we consider that 
both morphine and quinine are white in 


color. 


Two of the remaining capsules he 


kept in his own possession. 

On the afternoon of the next day a re- 
ception was given at the Comstock School. 
Harris had been introduced to Miss Day, the 
principal, as a friend of the family. He had, 
therefore, no difficulty in obtaining an inter- 
He then delivered to her 
the box containing four capsules. The girl 
had been complaining of headache and in- 
somnia, and he had promised to bring her a 
remedy. On the next day the criminal 
started for Old Point Comfort, Va., where 
he remained a week. 

On the day after his departure Helen 
wrote, saying that so far from relieving her 
headache the medicine had made it worse, 
and Harris answered from Fortress Monroe 
advising her to continue taking it by all 


view with Helen. 


means. 

It was safe to assume that the deadly pill 
would not be taken last, so that there would 
be one or more left for analysis when the 
question as to Helen’s death would be pre- 
sented. As only a harmless mixture would 
be found, it would be assumed that natural 
Then, again, the 
direction to take before retiring would insure 


causes were responsible. 





her passing away in sleep, with no oppor- 
tunity on the part of a physician to observe 
the symptoms. Jt was certainly more than 
probable that her death would be set down 
to heart disease. Harris being away at the 
time, no one would think of connecting him 
Truly a cold-blooded 
It was 


with the catastrophe. 
plan, worthy of its callous inventor. 
not destined, however, to succeed. 


oe 


But when we in our viciousness grow hard, 

(O misery on’t) the wise gods seal our eyes; 

In our own filth, drop our clear judgments; 
make us 

Adore our errors; laugh at us while we strut 

To our confusion.” 


By an almost inconceivable chance the 
three harmless pills were taken first. On 
Saturday, January 31, Harris called upon his 
wife. What frightful self-questionings must 
have struggled within him for utterance. 
Did she suspect aught, else why had the 
poison not taken effect? One pill remained. 
A last opportunity was presented to save the 
woman who had sacrificed all for him—pre- 
sented only to be cast aside without a single 
regret. - 

Mrs. Potts happened to be present and the 
three Returning to the 
school, mother and daughter, after luncheon, 
went to the latter’s room. In idly looking 
over the contents of her bureau Helen per- 
ceived the pill-box, and told her mother that 
she had been taking some capsules which 
Carl had brought, and that they made her 
feel ill. “In fact,” she added, laughingly, “I 
am tempted to toss the last one out of the 
window, and tell Miss Day I’ve taken it.” It 
is a ghastly incident for the mother to re- 
member, that she advised Helen to continue, 
urging that quinine was very apt to make 
one feel wretched, reminding her that her 
father, for instance, was peculiarly susceptible 


went shopping. 


to its effects. 

The girl spent the evening reading and 
conversing with Miss Day in the school 
Her room-mates, Misses Car- 
Rockwell, were at a 


sitting-room. 


son, Cookson and 
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symphony concert. Helen was in a very 
cheerful mood. On February 8 her marriage 
would be announced. One week only need 
elapse and she would stand before the world 
as Carl’s wife. About ten o’clock she retired. 





Helen complained of a feeling of numbness 
and a choking sensation. “I can’t feel your 
hand at all, Frances. I believe I am dying.” 

The girls were frightened, and Miss Day 


was called. She found Helen unconscious, 














HELEN 


Her room-mates returned in about half an 
hour, and found her sleeping. She awoke 
within a very few moments after their entry, 
and told them that she had had such lovely 
dreams, which she wished would go on for- 
ever. A few moments after they had retired 
and the light was turned out, Miss Carson 


heard her moan. She arose and went to her. 





POTTS. 


and immediately sent for Dr. Fowler, the 
school physician. The latter’s diagnosis was 
Every symptom pointed to 
opium poisoning. Realizing that the case 
was one of the utmost gravity, he sent for 
two associates. The usual remedies were 
Artificial respiration was’ forced, 


quickly made. 


applied. 
black coffee, atropine, digitalis and oxygen 
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gas administered, the electric battery em- 
ployed, all without effect, for on Sunday 
morning, at about eleven, the death occurred. 
Miss Day had discovered the pill-box bear- 
ing Harris’s initials. The murderer was sent 
for, and arrived at about daybreak. “We 
have a frightful case here,” said Dr. Fowler, 
“and there must have been some very great 


mistake; what have these capsules contained?” 


Harris replied that he had given them for 
malaria, headache and insomnia, that he had 
directed twenty-five grains of quinine and 
one of morphine, to be equally mixed and 
divided into six capsules, with a direction 
that one be taken at night. 

“You had better go to McIntyre’s imme- 
diately,” the attending physician said, “and 
ascertain whether they have not reversed the 
proportions of the drugs. It is my belief that 
instead of four grains and a fraction of 
quinine they have put that amount of mor- 
phine.” 

Harris left the house, and 
shortly, announced that he had been to the 
druggist’s and had been informed that the 


returning 


prescription was prepared in exact accord- 
ance with his directions. This was a lie, for 
he did not go to the pharmacy until later in 
the day. 

Absolutely no evidence of affection ap- 
peared on the part of the cold-blooded villain 
while the doctors were engaged in their 
desperate struggle with death. A number of 
times he asked whether in their opinion he 
could be held responsible. This singular 
until Dr. Fowler 

“T don’t want to 


inquiry was repeated 

savagely turned on him. 
discuss the question as to who is liable. I 
am trying to save this girl’s life.” At one time 
when Helen seemed to be getting a little 
better, “Well,” he said, “whichever way this 
case turns out I don’t see as I ought to blame 
myself.” Again, he suggested tracheotomy, 
at which the physicians looked at him in 
astonishment. Even to the layman it is 
apparent that cutting into the trachea and 
inserting a tube (an operation only made 


| 





pose of allowing air free access to the lungs) 
was totally unnecessary, and would have. 
inevitably resulted in the death of the patient. 

Through the long night Harris said 
several times that he was somewhat inter- 
ested in the girl, and that if she recovered he 
might possibly become engaged to her after 
his studies were finished. When she finally 
passed away, “My God,” he exclaimed, 
“what will become of me?” On Miss Day’s 
entering the room he said, “Oh, Miss Day, 
I’m so sorry for you.” That was absolutely 
all. Dr. Fowler himself closed the tender 
eyes and arranged the flowing hair. 

Under the circumstances of the case Mrs. 
Potts naturally desired to have the burial 
Dreading the 
disclosure of Helen’s wifehood, which an 


occur as soon as possible. 


autopsy would have revealed, she stated to 
the coroner that her daughter had been a 
sufferer from heart disease, and that doubt- 
That 
official thereupon permitted the body to be 
removed to Mt. Pleasant, N. J. 
Suspicion, would not 
Great care was exercised by the coroner in 


less this was the cause of her death. 


however, down. 
the selection of his jury, which was partially 
composed of some of the most eminent mem- 
bers of the medical fraternity, among them 
Dr. Peabody, the 
Three of the leading druggists were also 


murderer’s instructor. 


included. Testimony pointed to but one 
conclusion—death had resulted from mor- 
phine, administered by Harris. 

On May 13, 1891, the grand jury found a 
true bill, and the uxoricide was brought to 
the bar in the January following. A full 
and dispassionate hearing was accorded, in 
the course of a trial which lasted three weeks. 
Hon. Frederick Smyth, Recorder, presided. 
The State, represented by Francis L. Well- 
man and Charles E. Simms, assistant dis- 
trict attorneys, marshaled the damning array 
of facts with relentless energy. Step by step 
their advance was fought by Messrs. Taylor, 
Jerome and Davison, counsel for the de- 
fence. The latter contented themselves with 


where an obstruction exists and for the pur- | merely offering evidence sufficient to cast 
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ioubt upon the diagnosis of the attending 
physicians as well as upon a post-mortem 
examination made by the State’s experts. 
They contended that Miss Potts did not die 
of morphine poisoning but uremia, and the 
medical testimony which they offered tended 
chiefly to show the extreme similarity be- 
tween the two. 

No useful purpose would be served by 
entering into a detailed statement of the 
expert evidence introduced beyond advert- 
ing to the fact that signs of morphine were 
found in the stomach and intestines. The 
importance of this can be appreciated when 
it is considered that quinine takes no longer 
to be resolved into the system. Had the 
pills, therefore, contained the ingredients 
called for by the prescription, the latter drug 
would have been present in quantity five 
times that of the former. 

On February 2, 1892, after a deliberation 
of only an hour and twenty minutes, the jury 
declared Harris guilty of murder in the first 
degree. Motion for a new trial was denied. 

An appeal was of course taken to the Court 
of Appeals, for the purpose of arguing which 
the noted criminal lawyer, William F. Howe, 
was retained. His contentions rested chiefly 
upon objections taken to the testimony of 
physicians who had at various times attended 
Helen Potts. Itwas argued that any informa- 
tion which they might have obtained as to 
her condition while attending her was con- 
fidential, and consequently privileged under 
the New York code. Evidence as to the 
Queen Drew episode as well as to the boasts 
which the prisoner had made was, it was 
asserted, improperly allowed. The general 
ground was also taken that the facts as pre- 
sented did not justify a verdict of guilty. 
The highest tribunal, however, emphatically 
The 
privileged communications rule is for the 
benefit of the patient so that he may have 
confidence in his physician. Surely it cannot 
be used as a buckler for a murderer. The 
Canandaigua affair as well as the statements 


dissented from these arguments. 


of Harris was properly admitted in evidence, 
as bearing upon the question of motive and 








to repel the strong presumption which would 
exist in favor of a husband on trial for the 
murder of his wife. Finally after an exceed- 
ingly careful review of the facts the court 
declared that it did not see how the jury 
could have brought in any other verdict. 

Not discouraged, the defendant put forth 
redoubled efforts. Petitions were circulated, 
praying Governor Flower to appoint a com- 
missioner to take what was claimed to be 
newly discovered evidence, on which to base 
an application for pardon. Many signatures 
were obtained. It should be noted that at 
this point Harris abandoned his contention 
that Helen Potts did not die of morphine, 
and took refuge in the plea that she was an 
habitual user, and that her death simply 
resulted from over-indulgence. 

Desiring that every possible degree of 
leniency might be exercised the governor 
appointed Hon. George Raines to take testi- 
mony. Every nerve was strained by the 
criminal in an endeavor to prove his case, 
but all to no purpose, for after a hearing 
lasting many days the commissioner reported 
adversely. On May 4 Governor Flower 
announced his determination not to interfere 
with the course of justice. 

On May 8, tour days later, the murderer 
paid the penalty of his diabolical crime. 
More than a thousand persons stood on the 
hill in front of the prison watching for the 
black flag which would announce that justice 
had been done. Carlyle Harris met death 
with perfect sang froid, declaring his inno- 
cence to the last. 

It is more than doubtful whether so ex- 
tended an opportunity would have been 
accorded to Harris in which to establish his 
innocence had it not been for the devotion 
of his mother. With tireless energy she be- 
sieged reporter, court official and counsel. 
No task was too severe for her abiding love. 
Absolutely confident in her son’s guiltless- 
ness, nothing daunted her in the effort to 
obtain his freedom. She was the mainstay 
of the defence. As well as Helen ‘was she 
the murderer’s victim. They should share 
our pity. 
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It is rare, indeed, 
that a notorious piece of villany is accom- 
plished without another strikingly similar 
following it. The Buchanan case was the 
sequel to the Harris murder. 

Dr. Robert W. Buchanan was, in 1893, 
convicted 
the instrumentality of morphine. She was a 
woman of bad reputation, at one time the 
keeper of a disorderly house in Newark, N. 
J. Inamoment of infatuation she deeded to 
him some valuable real estate as well as 
executed a will, chiefly in his favor. Soon 
dissensions arose and the pair became dis- 
satisfied and wearied with each other. It 
had been purely a marriage for money on his 


Crime succeeds crime. 


of murdering his wife through 


part, and becoming ashamed of his wife he 
even denied its existence to his friends and 
companions. She, on the other hand, re- 
sented his neglect and disstpated conduct. 
On April 21, 1892, immediately after 
breakfast, Mrs. Buchanan was taken vio- 
lently ill. A physician was called, who 
diagnosed the case as one of hysteria and 
prescribed accordingly. At about three 
o'clock Dr. Buchanan was seen to give the 
patient a dose of two teaspoonfuls of medi- 
cine, although the prescription called for one 
only. She rapidly fell into a state of pro- 
found coma, which continued until the 
following afternoon, when death occurred. 
The case had been subsequently treated as 
A post-mortem 
examination, however, revealed no trace of 
this disease, though it did show the presence 


one of cerebral apoplexy. 


of morphine sufficient to indicate a dose of 
from four to five grains. The chemists also 


found traces of atropine. 





Undoubtedly Dr. Buchanan had combined 
the two drugs. The cleverness of this is 
apparent when we consider their dissimilar 
effects. Morphine induces stupor, atropine 
delirium, followed by stupor. Morphine 
causes a contraction of the pupils of the eyes 
often to the size of pin points. Atropine 
greatly dilates them. Is it to be wondered 
that the attending physicians were confused ? 

It is doubtful, however, if the criminal 
would have been convicted had it not been 
for that prospensity to talk, which the type 
almost invariably possesses. It was shown 
that time and again he had commented on 
the fact of “Carlyle Harris not understanding 
his business” 
behind.” The speaker invariably implied 
that he could do much better. When an 
investigation was talked of he even went so 
far as to say that his deceased wife was a 
morphine eater, and that morphine would be 
found in her body. In fact, to the student 
of criminology who desires to ascertain both 
how logical a sequence one crime may be of 
another and how absolutely a criminal can 
betray himself, no better illustration is 
afforded than the case of the People of the 
State of New York v. Robert W. Buchanan, 
as contained in Volume 145 of the New 
York Court of Appeals Reports. 

It need only be added that a verdict of 
the 


and upon his “ leaving a trace 


guilty was sustained by appellate 


tribunal, and pupil followed master to the 
electric chair. 


Nore. — The author desires to express his acknowledg- 
ment of the courtesy of Hon. Charles E. Simms, ex- 
Assistant District Attorney of New York County and 
subsequently City Magistrate, to whom he is indebted for 
many of the facts in this article. 
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THE expected has happened, and a raft of 
hills dealing with anarchy and its doings has 
been introduced in Congress. ‘They serve at 
least to point out both the necessity of some 
legislation and the difficulty of framing a safe 
and effective act. Picturesque suggestions, such 
as that of Senator Hoar of deporting anarchists 
to some distant island where they might live by 
themselves, unhampered by any form of govern- 
ment, add an unexpected touch of humor to an 
otherwise serious subject, but hardly help in the 
solution of the problem. 

Some few things, however, seem clear. The 
Federal government, rather than the States, 
should punish crimes of violence against the 
President or other high Federal officers. 
subject can be fully dealt with under Federal 
statutes, and it would be unwise to enlarge the 
constitutional definition of treason to include 
this class of crimes. The punishments should 
be swift and severe, but should avoid any un- 
wise severity which would create sympathy for 
the criminals. Amendment of the immigration 
laws, with a view to shutting out foreign anar- 
chists, would be desirable, if such restriction 
could be made effective, but, practically, little 
can be done in this line that would be effective. 
To define an anarchist presents serious legal 
difficulties ; it is better, therefore, not to attempt 
to legislate against a class, but to specify certain 
acts as punishable. Abhorrent and full of danger 
as are the crimes laid at the door of anarchy, it 
is essential to remember, in framing repressive 
legislation, that any real abridgment of freedom 
of speech or of the press carries even more 
peril to our institutions. And at the present 
time, when so many of us find it easy to deny, 
at least to another people, the “inalienable 
rights ” which lie at the foundation of our form 


The | 





of government, it is more than ever important 
that our constitutional rights should be guarded 
jealously. 


One of the sanest bills is that drawn by Hon. 
Edgar Aldrich, United States District Judge for 
New Hampshire and introduced in the Senate 
by Senator Gallinger, and entitled “a bill to pro- 
tect the President, Vice-President, persons in the 
line of Presidential succession, and ambassadors 
and foreign ministers.” (S. 1552, 57th Con- 
gress, 1st Session.) This bill provides the 
penalty of death in the following cases: for in- 
tentionally killing, or intentionally by word or 
print inciting others to kill and by such means 
causing others to kill, any of the persons above 
named ; for assault with intent to kill upon the 
President, Vice-President, and persons in the line 
of Presidential succession ; and for associating 
together or assembling for the purpose of dis- 
cussing and considering means for killing any 
person charged with the duty of executing ‘Fed- 
eral laws, or any head of a foreign state, or any 
ambassador or minister of a foreign country 
resident in the United States. And it provides 
imprisonment in the following cases: for threat- 
ening to kill any of the persons named in the 
title of the bill, or for assault upon any ambas- 
sador or foreign minister, imprisonment for not 
exceeding thirty years; for expressly, openly 
and deliberately approving the intentional, vio- 
lent and unlawful killing of any of such persons, 
imprisonment for not exceeding twenty years; 
and for openly and deliberately advocating the 
violent overthrow of all government and de- 
claring against the enforcement of any and 
all law, imprisonment for not exceeding ten 
years. 

In the main the provisions of this bill are ex- 
cellent. It is well to accord to foreign ambas- 
sadors and ministers resident here the same 
protection that is, or should be, thrown about 
the President and those who are in the line of 
Presidential succession. Might it not also be 
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advisable to enlarge the terms of this bill to in- 
clude all United States judges and all members 
of either House of Congress, and all persons 
appointed or elected to any of those offices? 

With certain provisions ‘of the bill, however, 
we cannot agree. Sections nine and ten, which 
impose the penalty of death upon “ persons 
associating themselves together or assembling 
within any State or Territory for the purpose of 
discussing and considering means for killing any 
person charged with the duty of executing the 
Federal laws ” or “ for killing any chief or head 
of a foreign state or country, or any ambassador 
or minister of a foreign state or country resident 
in the United States,” are too drastic. Such 
conspiracy should be punished ; but the punish- 
ment should be imprisonment, unless indeed, 
such a conspiracy led directly to a killing or an 
assault with intent to kill, in which case such 
conspirators might be considered rightly as ac- 
cessories, and should be punished with the same 
severity as the principals. 

We doubt, also, the advisability of attempting, 
as in Sections seven and eight, to punish even 
express, open and deliberate approval of inten- 
tional, unlawful and violent killing of any of the 
officials named in this act. Such approval is so 
abhorrent to practically the whole body of the 
people that public opinion may be left to deal 
with such cases; and to consider the expression 
of such approval as “ conduct calculated to incite 
unlawful violence ” imputes to the act a quality 
which, except in rare instances, it would not in 


” 


fact possess. 

And we have even graver doubts concerning 
the last section of the bill, which provides that 
“ any person who shall openly and deliberately 
advocate the violent overthrow of all govern- 
ment whatsoever, and who shall openly and de- 
liberately declare himself against the enforcement 
shall be imprisoned. The 
To declare “ against 
is, by itself, 


of any and all law,” 


wording seems too broad. 
the enforcement of any and all law 
an act coming well within the right of freedom 
of speech; and such declaration, even though 
coupled with the advocacy of “ the violent over- 
throw of all government whatsoever,” seems an 
idle vaporing ill-calculated to lead to action, 
rather than —to quote the words of the bill— 
“a menace to the Federal laws and to the good 
order and well-being of civilization.” 


” 








THE attention of the council of one of the 
eastern Bar Associations has been called recently 
to the acceptance by members of the legal pro- 
fession, from a Title Insurance Company, of re- 
bates of a certain percentage of its bills for 
services in the examination of any title received 
by it from such attorneys. It is clear that any 
practice by which an attorney allows a client to 
pay for services performed by some one other 
than the attorney himself, and then puts in his 
own pocket part of such fee without the knowl- 
edge of the client, is not in accordance with the 
right standard of professional duty. That stand- 
ard imposes the nicest regard of the client’s in- 
terests, and demands that the relations of the 
attorney to his client shall be absolutely open, and 
free from even the suspicion of sharp dealing or 
dishonesty. We cannot believe that such a prac- 
tice as that referred to above is prevalent; but 
if it is prevalent or bids fair to become so, it 
would be well for Bar Associations to stamp it 
at once with strong official disapproval. 


NOTES. 

Two members of the same Bar circuit in Eng- 
land are Mr. Richard Eve and Mr. Adam 
Walker. When the former desired to become a 
Queen’s Counsel, or to “take silk” as the ex- 
pression is, he wrote, according to custom, to 
the Seniors on his circuit to see whether they 
had any objection to his application to the Lord 
Chancellor. Mr. Walker’s reply to the letter 
was as follows: 

My Dear Eve: You may take silk or a fig 
leaf. I don’t care 

ADAM. 
(Eve took silk.) 


CoLONEL WEBSTER, the father of Daniel 
Webster, was a farmer, and his son’s spare 
hours were spent in work upon the farm. 
Daniel’s teacher remonstrated with him for 
coming to school with his hands in such a filthy 
condition, telling him that if this continued he 
would be punished. 

The next day there was no improvement, and 
when summoned for punishment he was told 
that, if he could find one other hand in the 
whole school that looked as badly, he would be 
let go. “I can,” was the quick response, as 
he held out his other one. 
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GOVERNOR LESLIE M. Suaw, of Iowa, is 
juick at repartee in his public addresses. Sev- 
eral times this ability has served him well. Dur- 
ng the late political campaign Governor Shaw 
was addressing a meeting in Nebraska that was 
especially troublesome. A number of the long- 
whiskered populists were rather inclined to 
doubt the statements made by him on the gold 
and tariff questions. ‘To make the situation 
more embarassing, a half-drunken fellow in the 
back part of the room broke out several times 
and had to be quieted. 

The Governor waited patiently his opportun- 
ity to get in a telling blow that would turn the 
laughter and ridicule against the offenders. 
Several times questions were asked and were 
answered by the speaker without any signs of 
irritation being shown. A man well down in 
front insisted on asking a question every five 
minutes on the average. He usually prefaced 
them by such remarks as “Just a minute, 
please,” or “ Let me interrupt for a minute.” 
In an unhappy moment, however, he broke in 
with “ Pardon me, but—.” Before he could 
finish, the Governor, a rather self-satisfied look 
spreading over his face, replied: “ Well, I’ve 
pardoned lots worse fellows than you in my 
time, and I presume it would be unjust to draw 
the line here.” 

A CELEBRATED lawyer in Nova Scotia, who 
writes under the xom de plume of Juvenis, is 
noted for his carelessness in dress, which fact 
annoys the members of the bar exceedingly. 
Entering the court room upon one occasion 
minus a necktie, the Judge reproved him, saying 
that the law required him to wear one. ‘Oh, 
yes, your Honor, I know it,” was the ready 
answer, ‘“ but it does not say where to wear it.” 
As he spoke he pulled it out of his trouser’s 
pocket. The Court was too busy repressing 
a smile to allude further to the matter. 


Tue late Judge Thompson of Gloucester, | 
It chanced | 


Massachusetts, stammered badly. 
one day while on his way to attend Court in 
Salem, that the Judge had for a seat-mate a 
Entering into conversation, the Judge, 
who was a genial man, beguiled the time by tell- 
ing stories. Not many days later when called 
to Salem again he met the same companion who 


stranger. 





invited him to sit beside him, saying,‘ You are the 
gentleman who told such delightful stuttering 
stories.” 


WHEN the ante mortem epitaph composed for 
Lord Westbury by Mr. Wickens, which has 
been so often referred to, appeared in print, it 
naturally enough excited much attention among 
members of the bar, by whom Lord Westbury 
was respected for his learning, but not loved for 
his courtesy. The story goes that when James 
(always and only known as “ fat James,” for his 
bodily proportions were something more than 
ample) sailed majestically into Wood’s Court, 
and with difficulty squeezed himself into his 
accustomed seat in the front row beside the 
sparse form of Mr. W. M. Gifford, Q.C., the 
first question of James to Gifford was, ‘“ Have 
you read the epitaph?” 

“Ves, I have; it is inimitable. You must get 
Wickens to write yours for you, James.” 

“T wonder what he would have to say about 
me, Gifford.” 

“‘ For my part, James, I have long ago thought 
of the most appropriate epitaph for you. Shall 
I tell you what I think it should be? ‘Let my 
latter end be like his.’”’ 


NEW LAW BOOKS. 

THe Law or Bankruptcy. Including the Na- 
tional Bankruptcy Law of 1898, the Rules, 
Forms and Orders of the United States Su- 
preme Court, the State Exemption Laws, the 
Act of 1867, with Citations to all relevant 
Decisions. Second Edition. By Edwin C. 
Brandenburg, LL. M. Chicago: Callaghan 
and Company. 1901. Lawsheep (pp. liii+ 
988). 

The second edition of Professor Branden- 
burg’s Law of Bankruptcy differs essentially 
from the first edition. To interpret the present 
bankruptcy law by the light of actual decisions 
was, in the case of the first edition, impossible 
— for the simple reason that there were then no 
such decisions, except in so far as decisions un- 
der the Act of 1867 were applicable. Now, 
however, after the Law of 1898 has been in 
operation for three years, many of its provi- 
sions have been the subject of judicial interpre- 
tation; so that while in the first edition the de- 
cisions under the earlier act were cited at best 
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merely as a guide to the construction of the 

present law, the present edition contains many 

citations of decisions of Federal and State 

Courts bearing directly on the Bankruptcy Law 

of 1898. 

Professor Brandenburg is to be especially 
commended for making his book a treatise on 
its particular subject rather than a mere digest, 
as is the case-with so many text-books. His 
views on points not yet passed on by the courts 
are well considered and of practical value. An 
excellent feature of this volume is the accom- 
panying of each section and subdivision of the 
present law with the parallel provision of the 
Act of 1867. 

THE AMERICAN STATE Reports. Vol. 80. Con- 
taining Cases of General Value and Authority 
decided in the Courts of Last Resort. Se- 
lected, reported and annotated by A. C. Free- 
man. San Francisco: Brancroft-Whitney 
Company. 1901. Law sheep (pp. 1053). 
One of the interesting cases reported and an- 

notated in this present volume is Blue v. Beach, 
155 Ind. 121, involving the powers of a Board 
of Health. The exact point in issue was 
whether, in time of danger of a smallpox epi- 
demic, such Board may require that no unvac- 
cinated child be allowed to attend public school 
during the continuance of such danger. Such 
power was upheld, even in the absence, as here, 
of any statute making vaccination compulsory 
or imposing it as a condition upon the privilege 
of children attending the public schools. The 
Court, however, carefully limited this power of 
exclusion to the period of danger of an epidemic. 
The excellent note following this case covers 
the broader question of what powers may be 
delegated to Boards of Health. Other valuable 
monographic notes in this same volume discuss, 
among other questions, powers of sale in wills, 
purchase by agent of property of principal, and 
replevin. 


AN INDEXx-DIGEST OF THE NEW YORK COURT OF 
APPEALS DEcISIONS, 1847-1901. By Colin P. 
Campbell, LL. M. Albany, N. Y.: Matthew 
Bender. 1901. Law Sheep (pp. 1521). 
Tuis full and excellent one-line digest would 

seem to be a necessity for any one who has 

frequent occasion to look up points in New York 
law. 








a decision both clearly and with the conciseness 
here demanded; but Mr. Campbell has accom- 
plished this difficult task in a very acceptable 
manner. The cases digested include not only 
all of the reported decisions in the New York 
Reports, but also such memorandum cases as 
contain matter of general interest. From Ab- 
bott’s Appeal Decisions, Keyes’ New York Re- 
ports, Transcript Appeals, Selden’s Notes, 
Howard’s Cases, and Silvernail’s Reports, some 
cases, omitted by the reporters from the regular 
series, have been digested. 


PROBATE REPORTS ANNOTATED. Containing 
recent cases of general value decided in the 
Courts of the several States on points of 
Probate Law. By George A. Clement. Vol- 
ume V. New York: Baker, Voorhis & Com- 
pany, 1901. Law sheep. $5.50, wet (815 pp.). 
This series of reports is a convenient collec- 

tion of recent probate cases decided in various 
State courts. The present volume contains 
nearly one hundred cases, about one third of 
which are annotated. ‘The notes, beginning as 
a rule with a concise general statement of the 
general principle involved, give a digest of cases 
bearing on the particular subject in question. 
The principal notes in the present volume treat of 
delusions, election by widow, declaration of 
testator as evidence, employment of attorney by 
executor or administrator, transactions between 
guardian and ward, laches, expense between 
life-ttenant and remainder-men, inheritance tax, 
precatory trusts, transactions between trustee 
and cestui que trust, vesting, and effect of mar- 
riage on will. 


TABULATED DIGEST OF THE DiIvORCE LAWS OF 
THE UNITED States. Revised edition. Fold- 
ing chart. By Hugo Hirsh. New York: 
Funk and Wagnalls Co. 1go1. Cloth: $1.50 
net. 

This ingenious publication gives in tabular 
form an excellent digest of the divorce laws of 
each of the States, grouping causes under fifteen 
general heads, and stating the provisions of the 
respective States as to remarriage, residence, 
practice and separation. It enables one to see 
at a glance the requirements or provisions on 
these points in any particular jurisdiction, and 


It takes no little skill to state the points of | to compare the legislation of different States. 











